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to improve , but we now possess a Constitution and lav s 
so nearly similar to tliose delineated by M, De Lolme, 
that a new edition of bis admirable work, wutb appro- 
priate notes and illustrations, appears to be well adapted to 
the present time 


JoJlIf Macoeegor. 



DEDICATION. 


TO 

THE KING. 


Si HE, 

Tee approbation with which the public hare been pleased 
to favour this work, together with the nature of the subject, 
embolden me to laj the present fourth and enlarged edition 
of the same at jour Majesty’s feet, both as an homage and 
an expression of the desire I entertain, that the book may 
for a few minutes engage the attention of a person of your 
deep and extensive knowledge. 

Your Majesty’s reign has, for many years past, afforded 
proofs, in more respects than one, that, though human 
wisdom may not always bo able to anticipate dilEculties, 
yet, assisted by fortitude, it can succeed in terminating 
them m a more favourable maimer than it seemed at first 
possible to be expected, or oven in bringing them to a 
happy issue. According to the common course of nature, 
your Maj'osty has only yet seen the loss considerable part of 
the years of which your reign is to be composed : that ilie 
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part which now opens before yonr Majesty may he attended 
with a degree of satisfaction proportionate to your Majesty s 
public and private virtues, to your disinterested government, 
and religious regard for your royal engagements, is the fond 
hope of 


Tour Majesty’s 

Most humble and most devoted Servant, 

And, these many Years, 
Subject by Choice, 

J. L. Be LojjKe. 
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ADYERTISEMENT, 


The Eook on tlie English Constitution, of wlncli a new 
edition IS liere offered to the public, was first written in 
Erench, and published in Holland. Several persons 
have asked mo the question, How f came to think of 
treating of such a subject? One of the first things in 
this country, that engage the attention of a stranger who is 
m the habit of observing the objects before him, is the 
peculiarity of its government . 1 had moreover been lately 
a 'Witness of the broils whudi had for some time pnwailed m 
the Republic in which I was born, and of the revolution by 
which they wore terminated. Been os of that kind, in a state 
which, though small, is independent, and contains within 
itself the principles of its motions, had naturally given me 
some competent insight into the first real principles of 
governments • owing to this circumstance, and perhaps also 
to some moderate share of natural abilities, 1 was enabled to 
perform the task I had undertaken with tolerable success. 
I was twenty-seven years old when 1 came to this country : 
after having been in it only a year i began to write iny 
work, which I published about rune months afterw’’ardB ; and 
have since been surprised to find that I bad committed so 
few errors of a certain kind : I certainly was fortunate in 
avoiding to enter deeply into those articles with which 1 
“was not sufficiently acquainted. 

The book met with rather a favourable reception on the 
continent , several successive editions having been made of 
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it. And it also met here with approbation, even from men 
of opposite parties , which, m this country, was no small 
luck for a book on systematical politics Allowing that the 
arguments had some connection and clearness, as well as 
novelty, I think the work was of peculiar utility, if the 
epoch at which it was published is considered ; which was, 
though without any design from me, at the time when the 
disputes with the colonies were beginning to take a serious 
turn, both here and in America A work which contained a 
specious, if not thoroughly true, confutation of those poli- 
tical notions, by the help of which a disunion of the empire 
was endeavoured to be promoted (which confutation was 
moreover noticed by men in the highest places), should have 
procured to the author some sort ot real encouragement , at 
least the publication of it should not have drawn him into 
any inconvenient situation When my enlarged English 
edition was ready for the press, had I acquainted ministers 
that I was preparing to boil my tea-kettle with it, for want 
of being able conveniently to afford the expense of printing 
it, I do not pretend to say what their answer wmuld have 
been , but I am firmly of opinion, that, had the like argu- 
ments in favour of the existing government of this country, 
against republican principles, been shown to Charles the 
Eirst, or his ministers, at a certain period of his reign, they 
would have very willingly defrayed the expenses of the puh- 
hcation In defect of encouragement from great men (and 
even from booksellers) I had recourse to a subscription ; and 
my having expected any success from such a plan, shows that 
my knowledge of this country was at that tune very in- 
complete.’^ 


* In regard to two snhscribers m particular, I was, I confess, sadly 
disappointed Thongli all the bootsellers in London had at first refused 
to have any thing to do with my English edition (notTvithstanding the 
Erenoh work was extremely well known), yet, soon after I had thought 
of the expedient of a subscription, I found that two of them, who are 
both living, had begun a translation, on the recommendation, as they 
told me, of a noble Lord, whom they named, who had, till a few years 
before, filled one of the highest offices under the Crown I paid them 
ten pounds, m order to engage them to drop their undertaking, about 
which I understood they already had been at some expense Had the 
noble Lord m question favoured me with his subscription, I would 
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After mentioning the advantages witli wkicli my work lias 
not been favoured, it ib however ]u&t that I shoiild give an 
account of those by which it has been attended In the first 
place, as is above said, men of high rank have condescended 
to give their approbation to it ; and I take this opportunity 
of returning them my most humble acknowledgments. 
In the second place, after the difficulties, by vrhieli the 
publication of the book had been attended and folhived, 
were overcome, I began to share with booksellers m the 
profit arising from the sale of it. These profits I indeed 
thought to be but scanty and slow : but then 1 considered 
this wms no more than the common complaint made by every 
trader in regard to bis gam, as well as by every great 
man in regard to his emoluments and his pensions. After 

have colobrated the genoiosity and munificence of my patron , but as 
ho did not think proper so to do, I sliall only observe that hib recom- 
mending my work to a bookseller cost nio ten pounds 

At the time the above subscription foi my English edii-ion was ad- 
vertising, a copy of the French work was asked of me for a noble Earl, 
then invested with a high oltice m the state, none being at that tune to 
bo found at any bookseller’s in London I gave Lie only copy 1 had 
(the conse(pience was that 1 was obliged to borrow one, to make my 
English edition from) , and I added, that I lioped his Lordship would 
honour me with lus siibacnpiion. However, my holies were here again 
confounded As a gentleman who continues to hll an impoilant oOico 
under the Crown accidentally mformed me, about a ym aftia'wards, 
tliai the noble Lord hero alluded to had lent him my Fiench work, 1 
had no doubt left that the copy 1 had delivered had reached his ijord- 
ship’s hand , 1 therefore presumed t>o remind him, by a h‘tt-er, that the 
book in question had never been paid for, at tlie same time apologising 
for such liberty from the cireumstanccs m which my late English edi- 
tion had been published, which did not allow me to lose one copy I 
must do his Lordship (who is moreover a Knight of the darter) the 
ju8ii(*c to acknowledge, that, no later than a week aiterwanlB, he sent 
two half crowns for me to a bookseller’s in Fleet Btreet, A lady brought 
them in a coaeh, who took a receipt As she was, by the bookseller’s 
account, a fine lady, though not a peeress, it gave mo much conoem that 
I was not piescnt to deliver the receipt to her myself 

At the same time T mention the noble Karl’s great punciufdity, I 
think I may bo allowed to say a word of my own merits. I waited, be- 
fore I presumed to trouble Ins Ijordship, till 1 was informed that a pen- 
sion of four thousand pounds was settled upon him(l could have w ishod 
much my own creditors had, about that time, shown the like Icndomess 
to me) , and I moreover gave him time to receive the first quarter, 

(a) I)o Lolme soomo here to aEudo to the Earl of Hochford,— 
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a course of some years, the net balance, formed by the 
profits in question, amounted to a certam sum, proportioned 
to the size of the performance. And, in fine, I must add to 
the account of the many favours I have received, that I was 
allowed to carry on the above business of selling my book, 
without any objection bemg formed against me from 
my not having served a regular apprenticeship, and without 
bemg molested by the inquisition. Several authors have 
chosen to relate, in writings published after death, the 
personal advantages by which their performances had been 
followed as for me, I have thought otherwise , and, fearmg 
that during the latter part of my life I may be otherwise 
engaged, I have preferred to write now the account of my 
successes in this country, and to see it printed while I am 
yet living 

I shall add to the above narrative (whatever the reader 
may be pleased to think of it) a few observations of rather a 
more serious kind, for the sake of those persons who, 
judging themselves to he possessed of abilities, find they 
are neglected by such as have it in their power to do them 
occasional services, and suffer themselves to be mortified by 
it To hope that men will m earnest assist m setting forth 
the mental qualification of others, is an expectation which, 
generally speaking, must needs be disappointed. To procure 
one’s notions and opinions to he attended to, and approved 
by the circle of one’s acquaintance, is the universal wish of 
mankind To diffuse these notions farther, to numerous 
parts of the public, by means of the press or by others, be- 
comes an ob]ect of real ambition nor is this ambition 
always proportioned to the real abilities of those who feel it 
very far from it When the approbation of mankind is in 
question, all persons, whatever their different ranks may be, 
consider themselves as bemg engaged in the same career ; 
they look upon themselves as being candidates for the very 
same kind of advantage high and low, all are in that respect 
in a state of primaeval equality; nor are those who arc 
likely to obtam some prize, to expect much favour from the 
others. 

This desire of having their ideas communicated to, and 
approved by, the public, was very prevalent among the 
great men of the Homan commonwealth, and afterwards 
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witli tlie Eoman emperors ; however imperfect the means of 
obtaining tliose ends might be in those days, compared with 
those which are used in ours The same desire has been 
equally remarkable among modern European kings, not to 
speak of other parts of the world , and a long catalogue of 
royal authors may be produced Ministers, especially after 
having lost their places, have shown no less inclination than 
their masters, to convince mankind of the reality of their 
knowledge. ISToblo persons of all denominations have in- 
creased the catalogue. And, to speak of the country m 
which we arc, there is, it seems, no good reason to make any 
exception in regard to it , and groat men in it, or m general 
those who are at the head ol the people, arc, we find, suffi- 
ciently anxious about the success of their speeches, or of the 
printed performances which they sometimes condescend to 
fay before the public nor bus it been every great man, 
wishing that a compliinont may be paid to liis personal 
knowledge, that has ventured to give such lasting specimens. 


Several additions were made to this woik at the time I 
gave tiio first English edition of it. Besides a more accurate 
division of the chapters, several new notes and paragraphs 
were inserted in it , for instance, in the 1 1th chapter of the 
2d book and three now chapters, tiio 15th, IGth, and 17th, 
amounting to about ninety pages, were added to the same 
book These throe additional chapters, never having been 
written by mo in Ercnch, were inserted m the third edition 
made at Amsterdam, translated by a person whom the 
Butch bookseller employed for that purpose* as 1 never 
had an opportunity to peruse a copy of that edition, I can- 
not say how well the translator perforim'd his task. Having 
now parted with the copyright of the book, 1 have farther 
added four new chaxjtors to it (10, 1 1, B. I. ; 10, 20, B. IT.) 
by way of taking a final leave of it , and in order the more 
completely to effect this, 1 may perhaps give, in a few 
months, a Erench edition of the same (wdiich 1 cannot tell 
why I have not done sooner), m which all the above-mentioned 
additions, translated by myself, shall be inserted. 
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In one of tlie former additional chapters (the I7th, E II ) 
mention is made of a peculiar circumstance attending the 
English government, considered as a monarchy, which is the 
solidity of the power of the Crown As one proof of this 
peculiar solidity, it is remarked, in that chapter, that all the 
monarchs who ever existed, in any part of the ivorld, were 
never able to maintain their ground against certain powerful 
subjects (or a combination of them) without the assistance 
of regular forces at their constant command , whereas it is 
evident that the power of the Crown, in England, is not at 
this day supported by such means ; nor even had the Eng- 
lish kings a guard of more than a few scores of men, when 
their power, and the exertions they at times made of it, 
were equal to what has ever been related of the most absolute 
Boman emperors 

The cause of this peculiarity in the English government, 
is said, in the same chapter, to he in the circumstance of the 
great or powerful men, in England, being divided into two 
distinct assemblies, and, at the same time, in the principles 
on which such a division is formed To attempt to give a 
demonstration of this assertion otherwise than by facts (as 
is done in the chapter here alluded to) would lead into 
difficulties which the reader is little aware of In general, 
the science of politics, considered as an exact science , — that 
is to say, as a science capable of actual demonstration, — is 
infinitely deeper than the reader suspects The knowledge 
of man, on which such a science, with its preliminary axioms 
and definitions, is to be grounded, has hitherto remained 
surprisingly imperfect * as one instance how little man is 
known to himself, it might bo mentioned that no tolerable 
explanation of that continual human phenomenon, laughter, 
has been yet given , and the powerful complicate sensation 
which each sex produces in the other, still remains an equal 
inexplicable mystery. 

To conclude the above digression (which may do very 
well for a preface), I shall only add, that those speculators 
who will amuse themselves in seeking for the demonstration 
of the political theorem above expressed, will thereby be 
led through a field of observations which they will at first 
little expect, and m their way towards attaining such 
demonstration, wnll find the science, commonly called 
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Hietapliysics, to be at best but a very superficial one, and 
that tbe matbematics, or at least the matbematieal reasonings 
hitherto used by men, are not so completely free from error 
as has been thought ^ 

Out of four chapters added to the present edition, two 
(the 10th and 11th, B I.) contain, among other things, a 
lew strictures on the Courts of Equity , in which I wish it 
may be found I have not been mistaken . of the two others, 
one (19th, E. II ) contains a few observations on the at- 
tempts that may, m different circumstances, be made, to sot 
new limits to the authority of the Crown ; and, in the 20th, 
a few general thoughts are introduced on the right of 
taxation, and on the claim of the American colonies in that 
respect. Any farther observations I may make on the 
English government, such as comparing it with the other 
governments of Europe, and ei^amming what difierence in 
the manners of the inhabitants of this country may have 
resulted from it, must come in a now work, if I ever un- 
dertake to treat these subjects. In regard to the American 
disputes, what I may hereafter write on that account will bo 
introduced m a work which I may at some future time 
publish, under the title of Hutoire de George Trots, Eoi 
d* Angleterre, or, perhaps, of Uistoire d Anyleterre, depuis 
V Annie 1 7 65 (that m which the American stamp-duty was 
^laid) jusques a VAnnee 178 — meaning that in which an 
^ end shall be put to the present contest t 

Wov 1781 


^ Certain errors that are not discovered, are, m several oases, com- 
pensated others, which are equally unperooived. 

Oontinuing to avail myself of the indulgence an author has a nght to 
claim in a preface, I shall mention, as a farther explanation of the pecu- 
liarity m the English government above alluded to, and which is again 
touched upon m the postscript to this advertisement, that a government 
may be considered as a groat baUet or dance, in whieb, as in other 
ballets, every thing depends on the disposition of the %urw 
t A certain book, written m Erenoh, on the subject of the American 
dispute, was, I have been told, lately attributed to me, in which I had 
no share. 
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NoTWiTHSTAKDiKa the intention above expressed, of making 
no additions to the present work, I have found it necessary, 
in this new edition, to render somewhat more complete the 
I7th chapter, Book II , On the peculiar foundations of the 
English monarchy , as I found its tendency not to be very 
well understood , and, in fact, that chapter contained little 
more than hints on the subject mentioned in it ' the task, ih 
the course of writing, has increased beyond my expectation, 
and has swelled the chapter to about sixty pages above what 
it was in the former edition, so as almost to make it a kind 
of separate book by itself The reader will now find, that in 
several remarkable new instances, it proves the fact of the 
peculiar st ability of the executive power of the British crown, 
and exhibits a much more complete dehneation of the advan- 
tages that result from that stability in favour of public 
liberty. 

These advantages may be enumerated in the following 
order — I. The numerous restraints the governing authority 
IS able to bear, and the extensive freedom it can afford to 
allow the subject, at its own expense. II. The liberty of 
speaking and writing, earned to the great extent it is in Eng- 
land. III. The unbounded freedom of the debates in the 
legislature. lY. The power to bear the constant union of 
all orders of subjects against its prerogatives. V, The 
freedom allowed to all individuals to take an active part m 
government concerns. VI. The strict impartiality with 
which justice is dealt to all subjects, without any respect 
whatever of persons YU. The lenity of the criminai law, 
both in regard to the mildness of punishments, and the fre- 
quent remission of them. YIII The strict compliance of 
the governing authority with the letter of the law. IX. The 
needlessness of an armed force to support itself by, and, as a 
consequence, the singular subiection of the mihitwy to the 
civil power. 
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The above mentioned advantages are peculiar to tbe English 
government. To attempt to imitate them, or transfer them 
to other countries, with that degree of extent to which they 
are carried in England, without at the same time transferring 
the whole order and conjunction of circumstances in the 
English government, would prove unsuccessful attempts. 
Several articles of English liberty already appear impracti- 
cable to be preserved in the new American commonwealths. 
The Irish nation have of late succeeded in imitating several 
very important regulations in the English government, and are 
very desirous to render the assimilation complete , yet, it is 
possible, they will find many inconveniences arise from their 
endeavours, which do not take place in England, notwith- 
standing the very great general similarity of circumstances 
in the two kingdoms in many respects ; and even, also, we 
might add, notwithstanding the respectable powerjand weight 
the Crown derives from its British dominions, hoth for de- 
fending its prerogative in Ireland, and ].)roventing anarchy : 
I say, the similarity in many respects between the two king- 
doms ; for this resemblance may perhaps fail m regard to 
some important points however, this is a subiect about 
which I shall not attempt to say any tiling, not having the 
necessary information. 

The last chapter m the work, concerning the nature of the 
divisions that take place in this country^ 1 have left m 
every English edition as I wrote it at first in French. With 
respect to the exact manner of the debates in parliament, 
mentioned m that chapter, I cannot well say more at present 
than I did at that time, as £ never had an opportunity to 
hear the debates in either house. In regard tc the divisions 
ID general to which the spirit of party gives rise, I did per- 
haps the hulk of the people somewhat more honour than they 
really deserve, when I represented them as being free from any 
^olent dispositions in that respect : I have since found, that, 
like the bulk of mankind m ail countries, they sufier them- 
selves to be influenced by vehement prepossessions for this 
or that side of public questions, commonly in proportion as 
their knowledge of the subject is imperfect. It is, however, 
a fact that political prepossessions and party spirit are not 
productive, in this country, of those dangerous consequences 
which might be feared &om. the warmth with which they 
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are sometimes manifested IBut tins subject, or in genera! 
the subjects of tbe political quarrels and divisions in this, 
country, is not an article one may venture to meddle witb 
in a single chapter , I have therefore let this subsist, without 
touching it 

I shall however observe, before I conclude, that an acci- 
dental circumstance in the English government prevents the 
party spirit by which the pubhc are usually influenced, from 
producing those lasting and rancorous divisions in the com- 
munity which have pestered so many other free states, 
making of the same nation, as it w^ere, two distinct people, 
in a kind of constant warfare with each other The circum- 
stance I mean is, the frequent reconcihations (commonly to 
quarrel again afterward) that take place between the leaders 
of parties, by which the most violent and ignorant class of 
their partisans are bewildered, and made to lose the scent. 
Ey the frequent coalitions between whig and torg leaders, 
even that party ‘distinction, the most famous in the English 
liistory, has now become useless the meaning of the words 
has thereby been rendered so perplexed that nobody can any 
longer give a tolerable definition of them ; and those persons 
who now and them aim at gaining popularity by claiming 
the merit of belonging to either party, are scarcely under- 
stood. The late coalition between two certain leaders has 
done away, and prevented from settling, that violent party 
spirit to which the administration of Lord Bute had given 
rise, and which the American disputes had carried still 
farther. Though this coalition has met with much obloquy, 
I take the liberty to rahk myself m the number of its advo- 
cates, so far as the circumstance here mentioned. 


Mag 1784 . 
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JOHN LOUIS DE LOLME. 


John Louts ue Loeme was bom at Genova m tlie year 
1740. He was educated for the bar, and became an advo- 
cate, but in consequence of a work which lie published, 
intituled Eoemnen de Tro^s Points de Eroit, he was, in the 
disordered condition of the canton at that tune, cither ex- 
pelled from, or he found it necessary to quit, Hwitzerlaud. 
He arrived in England, according to his own aeeouiit, at the 
age of 27 years The very brief account of him gnen in 
the Bioijrajihm Unnurselle states ‘‘that he led an irregular 
life, and was soon reduced to indigcaice ; that someiinies he 
WTote 111 the journals, — then liaunted the most common 
taverns, and gave hunself up to gainidmg and all sorts of 
dissipation,” but that ho still ix'rseveTed in acquiring a 
knowledge of the language, law’s, history, and political lusii- 
tutions of England 

liis Essay on the English Constitution wms first wmittem 
in French, and puhlished in Jlolland in the year 1770. Jt 
would appear that m the following year he aitempit^d to 
publish an Englisli translation, but wuthout success. Tbo 
work did not appear in an English form until the year 1775, 
and did not prove successful in a pecuniary point of view, 
although published by subscription Hr. Busby says, “ bis 
fate, it has been remarked, was not happier tlmii that of toi^ 
many whose labours delighted and illumined mankind lie 
w’as exalted and neglcetcd — lauded with commendations, and 
consigned to poverty.” 

B 
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Some of tlie editors of tlie more recent editions contend 
tliat Be Lolme Inmself translated Ins work, and tkat it is 
Ms translation wMck has ever since been before the public , 
and they also contend that Ms having contributed to the 
newspapers, and having written several works afterwards 
in the English language, constitute sufficient proof of his 
ability to wTite pure idiomatic and attractive English. But 
the truth is, that had the sheets been printed as he had 
translated them, the work would scarcely have been under- 
stood by the English people , and we have reason to believe 
the excellent language and style of the first English edition 
IS due to the generosity of that emment and great man, 
the late Baron Masseres. In a work written by the learned 
baron, intituled the “ Canadian Freeholder,” now little 
known, as the circumstances which occasioned its publi- 
cation have passed away, the style is remarkably similar to 
that of the “Essay on the English Constitution,” and 
Baron Masseres was at the same time an elegant and ac- 
complished French as well as English scholar Mr. Be 
Lolme had been introduced to that distinguished gentleman, 
and on submitting some sheets of Ms translation, the Baron, 
with his usual kindness, offered to correct the Gallicisms, 
which would have rendered the essay unmtelhgible to 
ordinary readers, and transformed the style into that pure 
and unaffected English phraseology which pervades with a 
few exceptions the present edition * Burmg several months 
Be Lolme visited Baron Masseres each morning at his 
chambers in the Temple, and we have no doubt that it was 
under his supermtendence and friendship that the work 
appeared in a readable and popular form. The author had 
become acquainted with Lord Abingdon at Geneva, and 
dedicated Ms essay in the first instance to Ms lordship , but 
Be Lolme was not only capricious but frequently un- 
grateful, and he changed the dedication before the book was 
published. In a subsequent edition, in which he enlarged 
the work, and from not having the assistance of Baron 
Masseres, he introduced several Gallicisms and incongruities 

* The exceptions are insertions made by Be Lolme m subsequeni 
editions. It is probable that the late Mr Bello wes, who was an ologant 
wutor, and the fiiend of Baron Masseres, who bequeathed him hib for- 
tune, also assisted in correcting Do Lolme^s style. 
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wliicli, in a few paragraphs, contrast unfxvonrably with 
the generally chaste style of the essay. That Be Lolme 
was a man of genms and learning cannot be doubted , but 
during his sojourn in England he appears to have ex- 
perienced great pecuniary difficulties. Tie was so improvi- 
dent and extravagant that he w ould have squandered the 
largest fortune He w^as occasionally successful in specu- 
lating in the funds , and it is asserted that when he by 
such chances or by play gained money, he disappeared 
altogether from society, resorted to secret places, and only 
re-appeared in a state of utter poverty. Generally Ins 
residence was unknown. TIis personal appearance varied 
with his changes of fortune Occasionally, wffien possessed 
of money, he appeared in tlie fashionable attire of the day, 
with a sword and bag- wig When in distress he exhibited 

the miserable and degraded appearance of a tattered and 
slovenly vagabond. More than once he was reduced to 
perform menial services for a subsistence. He used to lure 
lodgings under a feigned name, and on Dr. Wolcott asking 
him one day where he lived, he replied, Why, my dear 
doctor, between Westminster Bridge and tlyde Park 
Corner ” He sometimes owx,d his means of living to the 
Literary Fund , and the only places of residence in which 
he w^as known to have lived were in Back Lane, Hatton 
Garden, Green Street, Leicester Square, and in some 
hiding-places in Pimlico and Mary-le-hono. In 1775, he 
attempted a periodical publication entitled the “ News 
the object of which was to expose the incon- 
sistency of the London journals by republishing their 
leading articles. But the enterprise became a victim to 
the Stamp Office, which declared that the periodical was 
liable to duty, and wdnch Be Lohne was unable to pay. 

His genius and talents led to his being introduced to 
Mr. Fox, Mr Burke, Colonel Barrc, Lords IMorth, Abing- 
don, and Lyttleton , and as long as his eccentricities and 
inegulaniies allowed him to be decent and bearable, a cov<t 
was daily laid for him at the hospitable table of Lord George 
Sackville 

As to the copyright of his “Essay on the Constitution of 
England,” the editor of an edition published in 1821 sajs 
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lie sold tlie copyright in 1781, until ’^^liich time he was 
accustomed to publish upon his OTvn account. But the true 
account of the copyright of the essay is stated by Mr 
Honry Gr Bohn in his pamphlet on the “ Question of Un- 
reciprocated Uoreign Copyright in Great Britain” — 
Lolme,” says Mr Bohn, ‘^finding his work approved, set 
about translating it into English, which translation was not 
published till five years after the Erench work, viz in J une, 
1775 In the meantime t\^ 0 London booksellers had pro- 
cured a translation and rv ere on the eve of publishing it, 
but consented to sell it to De Lolme, who paid them ten 
pounds, ' in order,’ to use his own words, ‘ to engage them 
to drop tlie undertaking ’ He afterwards published Ins 
work on joint profits with a bookseller , and there seems 
little doubt but this very translation is the one lie used, 
the language of the work being very superior to his oun 
preface, or to anything else he afterwards ■wrote In his 
preliminary essay he congratulates himself that he was 
allowed to sell and profit by his book without molestation 
It seems, therefore, that unless he had bought up and made 
terms with the booksellers who had projected the trans- 
lation, he would have had no benefit therein There is no 
doubt but that there •w’-as a copyright in this particular 
translation, but had there been any temptation to make 
another there -was nothing to prevent it In 1781 the work 
was bought of Be Lolme by the trade, and was thereafter 
published under their mntnal protection as what is techni- 
cally called a share book ” 

After experiencing various vicissitudes of fortune — at one 
time mingling with the first society in the kingdom and 
enjoying the hospitalities of the great, or becoming com- 
paratively rich by gambling and jobbing in tlie funds, and 
soon afterwards reduced by his extravagance and im- 
prudence to poverty and rags — he was enabled by the 
henevolenee of a few men who admired his genius, learning, 
and abilities, to return to Geneva, where he became pos- 
sessed of some property, left him, it is said, by an uncle 
He was about the same time elected a member of tbe 
Council of Two Hundred He died in 1806-7 at Gawen 
in the canton of Geneva, aged nearly 66 years , having, it is 
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said, sliortlj before been made a sous-^refet under the 
Emperor Napoleon ^ 

Tims lived and died John Louis De Lolme, vrliose genius 
and abilities were only obscured by his imprudent and ex- 
travagant habits Had he returned to Prance after the 
publication of his Essay on the English Constitution,’^ 
so great was his reputation that if he had been free from 
dissipation, irregularities, and caprice, he would probably 
have been elevated to one or more of the most distinguished 
public trusts under the empire He was well grounded in the 
sciences, and he was a profound mathematician Among his 
favourite studies were mechanics and chemistry Although 
a spendthrift he was a man of honourable principle , for on 
acquiring tlic means of payment at G-eiiova, be remitted 
the amount of the debts hicli he owed in England. lie 
complained of ingratitude on tlic part of great men m this 
country , and Hr Wolcott sa> s, “ At length, to the disgrace 
of our nation, this illustrious foreigner, unpatromzed by our 
Parliamentary phalanxes, who admired his talents and 
quoted Ins political lucubrations, retired in penury from this 
ungrateful country, vhere he had moved a coumT amid a 
cluster of political stars, to part vith existence amid the 
frigid and inhospitable mountains of iSwitzerland ” 

Tils otlicr works were publislied in Prench and Enghsli, 
but they are now unknown to the public of Europe, although 
they may he foiiud in sonic of the principal libraries The 
first was a ^H^arallcl between the English Constitution and 
the Ancient Govermnent of >Swndeii,” published in quarto 
in the year 1^772 t next is the “ History of the Pla- 
gellants, or Memoirs of Superstition, by One wdio is not a 
I)octor of tlie Horbonne,” published m quarto in 3778 by 
Walker, and in Prendi. Then follow “An Introduction to 
Defoe’s Tlistoiy of the IJuioii of Scotland with England,’’ 
and afterwards “ The British Empire in Europe,” in three 
parts, 1787, by White , “ Thoughts on the Window* Tax” 

* Ifc appears doubtful if ho over filled tins olllco, for in Goncya it 
was ii^uully believed lie died lu poverty 

t In the iitlo-page of tins work Po Lolme stylos himself LL P , but 
it has not boon discovered w here he obtained this dcgi ce 
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(no date) , “ Tlionglits on the Shop Tax and the Imposts 
on I[a\^kers and Pedlars ” 

Among his letters which appeared in the journals, Dr. 
Coote mentions a paper of great merit on the Question 
whether the Impeachment of Sir. Warren Hastings abated 
hy the Dissolution of Parliament He also published in 
Prench a work entitled “ Exaincn Philosophique ct Politique 
relatif de lois relatives aiix manage, repudiation, divorce, et 
separation” (no date) , and in the same language he pub- 
lished in 1796 an Essay, in quarto, on the Union of the 
Church and State of England. 

His friend, Dr Wolcot, tells us that “the figure of De 
Lolmo was neither diminutive nor gigantic; his features 
were animated and pleasing, his eye wms replete with 
splendid vivacity, and emitted rays of sagacious intelligence , 
his observations demonstrated a felicity of thought and a 
profound knowledge of men and things , his utterance, clear 
and unembarrassed, united to its promptness an eloquoneo 
that w oiild have shone in our courts of judicature, or in 
the more important circumference of Parliamentary chs^ 
cussion , his manners were mild opposed in argument, he 
had too much politeness to exhibit displeasure at dis- 
comfiture, too much candour to bo hostile to the voice of 
truth when he made his secession from company, he seldom 
departed without lea^ung behind him some gem of senti- 
ment that, tn idea, pleasingly prolonged his presence ; his 
conversation was strikingly vivid The stores of Jus mind 
were immense, and the course of his imagination was the 
flight of an eagle ” 

Dr Coote, in a sketch of De Lolme, says, “ his per- 
ception was acute and his mind vigorous. Hot content 
with a hasty or superficial observation of the characters of 
men and the affairs of states, he examined them with a philo- 
sophic spirit and a discerning eye Pie had the art of 
pleasing in conversation, possessed a talent for pleasantry 
and humour, and has been compared to Burke for the 
variety of his allusions and the felicity of his illustrations. 

^ That no such abatement can talce place by a dissolution of Parlia- 
ment was settled by the Bill of Eights 
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Ills general temper has been praised, but bis spirit was 
considered by many as too high for bis fortune yet in one 
respect his mind assimilated to the occasional penury under 
which he laboured, tor in his mode of living he could mutate 
the temperance and self-denial of a philosopher ” 

The frailties of De Lolme have, ho^vever, departed with 
him his genius and learning still remain in his worhs 
England should not have allowed him to starve for his 
“Essay on the English Constitution” has made many 
thousands acquainted with our government, our institutions, 
our civil and religious liberties, to those who would not other- 
wise have appreciated the inestimable blessings which have 
enabled us in defiance of the general ivars produced by the 
Erench Eovolution, and wdiilc other countries wore sub- 
jected to the greatest domestic calamities, to preserve hap- 
piness in our homes, order in our streets, sOijurity for 
our persons and property on our highways and in the open 
country , and under which we have become the only nation 
ill Europe which enjoys freedom of speech, — freedom of the 
press, — freedom from arbitrary arrosis and imprisonment, — 
freedom of political opinion, — equality before the law, — and 
the enjoyment of political and religious liberty. 

Be * Lolme’ s “Essay on the Constitution of England” 
will therefore always form a standard work, so long as wo 
enjoy the blessings of freedom and of a secure and moderate 
government* 




THE 


CONSTITUTION OF ENGLAND. 


INTROHTJCTIOX 

The apirii of philosophy which peculiarly di^tiui^uishes tlio 
present ago, alter having corrected a nipuher ol errors latul 
to society, seems now to be doectc^cl towards the principles 
of society itself, and we see prejudices vanish which are 
diHicult to overcome, in pro])ortion as it is daiigeroiiB to 
attack them ^ Tins rising lr(‘edonL of senihnent, the ne- 
cessary forerunner of political Ireedom, led me to imagine 
that it would not be unacceptable to the pnldic to lie made 
acquainted With the principles of a coubtitution on which 
the eye of curiosity seems now to bo iinnerttally turnetl, 

As every popular notion w'liicli may contribute to tbo support of 
ail lubitrary govennnent is at all times vigilantly pioiected by the vbole 
strength ot it, political ]»iejudiccs aio last of all, if ever, slmkeii oirby a 
nation subjected to such a government, A great ohangc in this rispeet, 
however, Las of late taken place m lhance, vhero this book was iireit 
pubhslicd , and opinions are 11 )w discussed Ihcie, and tentts avowed, 
whicb, in the liimo of Louib the b’ourtecntb, would bavc appeared 
do win iglit blasphemy , it is to IhiH an alluHion i« made above, 

[This observation is memorable as made with respect to France in 
1775, now scventy-eiglit years ago. Since that tune, there have occurred 
in that country, first a terrible and bloody revolution,— then tlic abo- 
lition of monarchy, the execution of the King and Queen and others of 
tlio royal family, — then a republic, — then an imponal and military 
despotism,— "tlicn a rcstoi at ion of the old dynasty,— then in 38JK) another 
bloody revolution,— a new roj-til dynasty^ — bloody attempts to overthrow 
that dynasty,— a successful revolution in I81B,— muc‘h blooclshed — - 
then a revolution and a republic,— then a eonp tlio abolition ol 

all civil, political, and religious liberty, — and the rc-obtablihinneni of the 
Emwre by the nephew of JMapolcou . — Mn 
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and wliicli, tliougli celebrated as a model of perfection, is yet 
but little known to its admirers 

I am aware that it will be deemed presiimptnoxis in a man 
who has passed the greatest part of his life out of England 
to attempt a delineation of the English government, a 
system which is supposed to be so complicated as not to be 
understood or developed, but by those who have been ini- 
tiated in the mysteries of it from their infancy 

Eut, though a foreigner in England, yet, as a native of a 
free country, I am no stranger to those circumstances which 
constitute or characterise liberty Even the great dispro- 
portion between the republic^ of which I am a member (and 
in which I formed my principles) and the British empire, has 
perhaps only contributed to facilitate my political inquiries 

As the mathematician, the better to discover the pro- 
portions he investigates, begins with freeing his equation 
from coefficients, or such other quantities as only perplex 
without properly constituting it , so it may be advantageous 
to the inquirer after the causes that produce the equilibrium 
of a government, to have previously studied them, disengaged 
from the apparatus of fleets, armies, foreign trade, distant 
and extensive dominions ; in a word, from all those brilliant 
circumstances which so greatly affect the external appearance 
of a powerful society, but have no essential connexion with 
the real principles of it 

It is upon the passions of mankind, that is, upon causes 
which are unalterable, that the action of the various parts of 
a state depends The machine may vary as to its dimen- 
sions, but its movement and acting springs still remain 
intrinsically the same , and that time cannot be considered 
as lost which has been spent m seemg them act and move in 
a narrower circle 

One other eansideration I will suggest, which is, that the 
very circumstance of being a foreigner may of itself be 
attended, in this case, with a degree of advantage The 
English themselves (the observation cannot give them any 
offence) having their eyes open, as I may say, upon their 
liberty, from their first entrance into life, are perhaps too 

^ Geneva, the liberties of which were destroyed by Napoleon ; and 
never restored thoroughly on the old democratic principle of that 
canton. — M. 



IKTBODirCTIOK. 


11 


mueli familiarised with its oiijoymeiit to inquire with real 
concern into its causes Having acquired practical notions 
of their government long before they have meditated on it, 
and these notions being slowly and gradually imbibed, they 
at length behold it without any high degree of sensibility , 
and they seem to me, m this respect, to be like the recluse 
mliahitaut of a palace, wdio is perhaps iii the worst situation 
for attaining a complete idea of the. whole, and never expe- 
rienced the striking effect of its external struct tiro and 
elevation, or, if you please, like a man who, baling alva}^ 
had a beautiful and extensive scene before his eyes, continues 
for over to view it vitli indiflerence 

But a stranger, — beholding at once the vaiMous parts a, 
constitution displayed before him, vliich, at the same time 
that it carries liberty to its height, has guarded against 
mconvemenccs sccmiiigly inevitalile, beholding, ni short, 
those things earned into execution which ho had ever 
regarded as more desirable than possible, — is struck with a 
kind of admiration , and it is necessary to bo thus strongly 
affeefced by objects, to he enabled to reach the gcmeral 
principle winch governs them. 

]Nfot that I mean to insinuate that T have penetrated with 
more acuteness into the constitution of Kiiglanti than otliers ; 
my only design in the aliove observations was to oin iai(" an 
uiifavourahle, though natural ])r(‘])osseHmon ; atu! if, either 
in treating of the calls^^4 ivlneh ongmally produecal Ihe 
English liberty, or of those by which it contunu's to b(^ 
maintained, my observations should he found mnv or sin- 
gular, I hope the English reader will not condemn them, 
but whore they shall bo found inconsistimt with history, or 
with daily cx])eneneo. Of readers in gcmeral 1 also re({ii(‘st 
that they will not judge oftlu* prineipies I shall lay dimii, 
but from their relation to those of human nature ; a cemsi- 
deration which is almost the only oiu^ essiaitiul, and lias 
been bitherto too much lu'ghattal by the ivniers on tlio 
subject of govermuent 
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ENOLISII COHSTITHTIOW, AND OF THE LAYS 
DOIH IN CIYIL AND CRIMINAL CASES 


CHAPTEE I 

CAUSES OF THE LTBEHTY OF TICE EUGI-LISn NiTION SEASONS OF THE 
DIFFERENCE BETWEEN THE GOVERNMENT OF ENGLAND AND THAT 
OP FRANCr IN ENGLAND, TICE GREAT POWER OF THE CROWN, 
UNDER THE NORMAN KINGS, CREATED AN UNION BETWEEN THE 
NOBILITY AND THE PEOPLE 

TViten tlie Eomans, attacked oa all sides by the barbarians, 
were reduced to the necessity of defending the centre of 
their empire, they abandoned Great Britain, as well as 
several other of their distant provinces The island, thus loft 
to itself, became a prey to the nations inhabiting the shores 
of the Baltic , who, having first destroyed the ancient inha- 
bitants, and for a long time reciprocally annoyed each other, 
established several sovereignties in the southern part of the 
island, afterw’ards called England, wdiich at length wmi'c 
imited under Egbert into one kingdom ^ 

The successors of this prince, denominated the Anglo- 
Saxon princes, among whom Alfred the Great and Edward 
the Confessor are particularly celebrated, reigned for about 
twm hundred years* but though our knowledge of the 
principal events of this early period of the English history 
IS in some degree exact, yet w^e have but vague and un- 
certain accounts of the nature of the governmciii which 
those nations introduced 

^ This union was far from being complete under any of the Anglo- 
Saxon Kings, until the leign of Allied . — Bd 
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It appears to liave had little more affinity vvitli the present 
constitution, than the general relation, common indeed to 
all the governments established by the northern nations, — 
that of having a king and a body of nobility , and the an- 
cient Saxon government is left ns in story (to use tlie 
expressions of Sir William Temple on the subjc^ct) but like 
so many antique, broken, or defaced pictures, winch may still 
represent something of the customs and fashions of those 
ages, though little of the true lines, proportions, or 
resemblance 

It IS at the aira of the conquest that vre are to look for the 
real foundation of the English Constitution Erom lliat 
pciiod, says Spclman, nouns seefotiwi nascUitr oudo’\' 

^ Sec lu3 Introduction to the History of England 

t See Spohnan, Of l^arlmmeuth It has been a fa vomit e thesis with 
many writeis, to pretend that the Sa\on government was, at the time 
ol the conquest, by no means subvciied, — that William of Normandy 
legally acceded to the tin one, and conse(|uentlv to the engagements tf 
r.he Siixon Kings and much argument has in particular been omplojed 
witlncgard to the woid conqitehl, which, it has been said, m the ieuclal 
sense, only meiint acqmsiiion These opinions ha\c hecn particularly 
insisted upon ni times ot popular opposition and, indeed, tlieic was a 
fai grontei probability of success, in raising among the ptojde the notions 
(tamiliar to them) ot legal elaniib and long-establishid < ustoms, than m 
argiung with them from the no less uitional, hut less dcterminatt, and 
somewhat dangerous doctrines, euneeiMing the miginal right.s of rnan- 
hnid, and the lawltilncss of at all times opposing force to an oppressive 
goveinuient 

But if we consider that- the manner in winch the pnhlie powtT is 
formed in a state is so voiy essential a part of its government, and that 
a thorough change m this respoet was miiodueecl into Ihiglaud by the 
conquest, we shall not scrtqdoto allow that a new (javet nmeut was cs- 
tabiifehed Nay, as almost the whole landed pro])eit} m the kingdom was 
at that time t-rnnsferred to other hands, t\ new systmu of orimmal 
justice introduced, and the language of the law nuneover altered, the 
revolution may be said to been sucli as is not pt^rhaps to bo 

paralleled m the history of anj other counl-ry 

Some Saxon laws, favourable to the liberty of tlie people, wcie 
indeed again established under the successors of William » but the 
introduction of some new modes of proc<‘ednig in tlie courts of juslieo, 
and of a few particular laws, cannot, so long as the ruling power in the 
state remains the same, be said to he the introduction of a new govern- 
ment, and as, when the laws in question were again estabhslieil, the 
public powam in England contmued m the same elwniul where the 
conquest had placed It, they were moie properly new modifications of 
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William of I^ormandj haying defeated Harold, and made 
himself master of the crown, subverted the ancient fabric of 
Saxon, legislation he exterminated, or expelled, the former 
occupiers of lands, m order to distribute their possessions 
among his followers, and establish the feudal system of 
government, as better adapted to his situation, and indeed 
the only one of which he possessed a competent idea * 

This sort of government prevailed also in almost all the 
other parts of Europe But, instead of being established 
by dint of arms, and all at once, as in England, it had 
only been established on the continent, and particularly in 
Eraiice, through a long series of slow successive events , — 
a difference of circumstances this, from which consequences 
were in time to arise as important as they were at first 
difficult to be foreseen. 

The Grerman nations who passed the Ehine to conquer 
Gaul were in a great degree independent ; their princes had no 
other title to their power but their own valour and the free 
election of the people , and, as the latter had acquired in 
their forest but contracted notions of sovereign authority, 
they followed a chief less in quality of subjects, than as 
companions in conquest 

Besides, this conquest was not the irruption of a foreign 
army, which only takes possession of fortified towns , — it 
was the general invasion of a whole people in search of new 

the Anglo-Saxon constitution than they were the abolition of it , or, 
since they were again adopted from the Saxon legislation, they weie 
rather imitations of that legislation, than the restoration of the 
Saxon government 

Contented, however, with the two authorities I have above quoted, I 
shall dwell no longer on a discussion of the precise identity, or difference, 
of two governments , that is, of two ideal systems, which only exist 
m the conceptions of men. ISTor do I wish to explode a doctrine, which, 
in the opinion of some persons, giving an additional sanction and 
dignity to the English government, contributes to increase their love 
and respect for it It will be sufficient for my purpose, if the reader 
shall be pleased to grant tliat a material change was, at the time of the 
conquest, eirecicd in the government then existing, and is accordingly 
disposed to admit the proofs that will presently be laid before him, of 
such change having propaied the estahlislimont of the pie&ent English 
constitution 

* The feudal system established by the conqueror was the most 
inexorable tyranny over establibhed m Eiu'ope fclou note, p IG —A/. 
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habitations , and, as tlie number of the conquerors bore a 
great proportion to that of the conquered, who were at the 
same time enervated by long peace, the expedition was no 
sooner completed that all danger was at an end, and of 
course their union also After dividing among themselves 
what lands they thought proper to occupy, they separated , 
and though their tenure was at first only precarious, yet, in 
this particular, they depended not on the king, but on the 
general assembly of the nation ^ 

Under the kings of the Jiist race, the fiefs, by the mutual 
connivance of the leaders, at first became annual , afterwards, 
held for life. Under the descendants of Charlemagne they 
became hereditary .f And when at length Hugh Capet 
effected his own election, to the prejudice of Charles of 
Lorrain, intending to lender the crown, which in fact \\as a 
fief, hereditary in his o\v n family, J he established the hcrc- 
ditariship of fiefs as a general principle ; and from this epoch 
authors date the complete establishment of the feudal 
system in Urance 

On the other hand, the lords "v^ho gave their suffrages to 
Hugh Capet forgot not the interest of their own ambition. 
They completed the breach of those feeble ties winch sub- 
jected them to the royal authority, and became everywhere 
independent. They loft the king no jurisdiction,* either 
over themselves or their vassals ; they reserved the right of 
waging war with each other ; they even assumed the same 
privilege, in certain cases, with regard to the kinghimseif,§ 

^ Tho fiefs wore originally called t(>rra’ henrfim coficmtr , and 
it was not till under (Jhailcs te G)os tliat tho term began to b© m 
use So© Benepicium:, Gtoi>s Du Cange 

t Apud F) uncos voo, sensim pedeteuhmque, gure Jtteredifmioad Jarredes 
mlmde hmisieruntfeuda i quad labenle seouh mmo tncejpit, Bee Feuuijjm:, 
Bu Cange. 

J Hotoman has proved beyond a doubt, in his Frmwo-GuFk, that, 
under the two first races of kings, the crown of Franco was olcoUvo, 
Tho prmcos of the reigning family had nothing more m ilicir favour 
than the custom of cliooning one of that liouso 

§ The pimcipal of theso castes wuh, when tho king refused to appoint 
judges to chnaclo a difierene(‘bet\veoulnmHclf and one of hiH firsi baroiiH , 
the laiter had then a right to ink© up anus uganiHt the king ; and the 
subordinate vassals wore ho dependent on tluur nmaediate lordh tint 
thej' lUTo obliged to follow them against tho lord jairainount, Ht. 
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SO that if Hugh Capet, by rendering the crown hereditary, 
laid the foundation of the greatness of his family, and of 
the crown itself, yet he added little to his own authority, 
and acquired scarcely anything more than a nominal 
superiority over the number of sovereigns wlio then 
swarmed in France ^ 

But the establishment of the feudal system m England 
was an immediate and sudden consequence of that conquest 
which introduced it Besides, this conquest was made by a 
prince who kept the greater part of his armyin Ins own 
pay, and who -was placed at the head of a people over whom 
he was an hereditary sovereign, — cmcumstances w Inch gave 
a totally different turn to the government of that kingdom 

Surrounded by a warlike, though a conquered nation, 
‘William kept on foot part of his army The English, and 
after them tlie Normans themselves, having revolted, ho 
crushed both , and the new king of England, at the head of 
victorious troops, having to do with twm nations lying under 
a reciprocal check from the enmity they bore to each otlier, 
and, moreover, equally subdued by a sense of their unfortu- 
nate attempts of resistance, found himself in the most 
favourable circumstances for becoming an absolute monarch , 
and his law s thus promulgated m the midst, as it w’cre, of 
thunder and lightning, imposed the yoke of despotism both 
on the victors and tho vanquished.t 

Louis, tliough the power of the crown was m his time much increased, 
was obliged to confirm both tins privilege of the first barons, and this 
obhgaiion of their vassals 

^ “ The grandees of the kingdom,” says Mezeray, “ thought that 
Hugh Oapet ought to put up with all their insults, because they had 
jilaced the cio^n on Ins head* nay, so groat was their licentiousness, 
that, on Ins writing to Audebert, viscount of Porigueux, ortlcuiig him 
to raise the siege he had laid to Tours, and asking him, by way ol 
reproach, Who had made him a viscount ^ that nobleman liaughtily 
answered, ‘ Mot yon^ hit those that made you a king ’ ” [Ce n’est pas 
vous, maia ceux qui vous ont fait roi ] 

t The Noiman lungs ruled with despotic tyranny, and ilioir juduial 
and political maxims were made subservient to the inexorable rule of 
stern feudal domination All mdepondent action was denied to the 
barons, knights, and people, which aid not correspond with the will of 
the supreme chief of all — the king— who held every family m tho king- 
dom in bondage to himself by knight-service and vassalage Ills fines, 
tenths, fifteenths, scutages, and taxes on hundreds, and various extor- 
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He divided England into sixty tlioiisand two hundred and 
fifty military fiefs, all hold of the crown , the possessors of 
"Vihich Tvere, on pain of forfeiture, to take up arms, and 
repair to his standard on the first signal he SLihjected not 
only the common people, but even the barons, to all the 
rigours of the feudal government, he even imposed on them 
his tyrannical forest laws,* 

tioiis, were uncertain in rmmbci and amount, and endless in e\action 
and piactiee Under the Saxon peiiod the ecdcftiasiies managed to 
evade paying taxes for their lauds Tliey never escaped under the 
Noiman kings, who practically coiibideied JEngland no more than as a 
gieat field lor plunder, and often subjected the monubteiiGs to 
spoliation, and the piiosts and abbots to fines and confiscations 
William the Conqueror spoliated the Saxon clei gy , Ilemy the Second 
seized a-Becket’a revenues , Bichaid hud the abbeys under contiibutuni , 
he made the Cistercians compound by paving 150,000 mark-' foi tlair 
wool , he exacted the fourth of the icnts ol the clergy , and a foiutli 
of some, and the tenth of the revenues of all clerks The Norman 
kings laid down as an absolute leudal tenure, that every manor, even 
those ol the church and abbeys, was held, either immediately or 
mediately, as a benefice, of which, the possessor was a tenant ol the 
crown ni> oapzte, or as a sub-vassal lor tlio tenants of those mauois 
were all bound by specific bci vices Beyond tbes(3 it was undersiuod 
the king could assemble liis barons when ho demanded extraordinary 
aids 01 grants The attendance of the barons on those occasions, con- 
sidered by some a puvilege, by others a grievance, was termed the ci\il, 
in contradistinction to the military service ol the baions and mauorud 
lords During the Norman i>enod the king held the barons undcu* iully 
as gi eat submission as the barons held their own vassals. Bui. alter 
the Norman rule ceased, both in Rnghmd and in Fran(*c, the barons 
acquired the real, wlulo the kings posKesHod little more than the 
nominal power, excepting wdicii the frequent quarrels between the 
barons enfeebled their strength, and increased the regal authority. 
The ecclesiastical barons considered themselves as prelates or abbots, 
altogether mdependont of the state, and aceount.abic only to the Pope. 
As the clcigy could have no legitimate children, on their death t lie king 
consideied tlieir bcnoficos as reversionary, and then as being vested in 
the crown During the turbuhmeo of the feudal ago, tlio attac hment of 
vassals to their chiefs, and the social relations which subsisted between 
the baion and his followers, were mamtained by that mutual jiroteclion 
which the one required of the otlier as essential to tUcir personal safety 
The civil junsdiction and military aiiihonty were also united, and 
formed an inseparable bond of feudal union between the bai'on and Ins 
vassals — M. 

^ He reserved to himself an exclusive privilege of killing game 
throughout England, and enackd the severest penalties on all wfo 
should attempt it without his peruussien. The suppression, or rather 

0 
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He assumed tlie prerogative of imposing taxes He 
invested liimself with the whole executive power of govern- 
ment But what was of the greatest consequence, he 
arrogated to himself the most extensive judicial power by 
the establishment of the court which wms called Aula Regis^^ 
— a formidable tribunal, which received appeals from all the 
courts of the barons, and decided, in the last resort, on tlie 
estates, honour, and lives of the barons themselves, and 
which, being wholly composed of the great officers of the 
crown, removable at the king’s pleasure, and having the 
king himself for president, kept the first noblemen in the 
kingdom under the same control as the meanest subject f 

Thus, while the kingdom of Trance, in consequence of 
the slow and gradual formation of the feudal government, 
found itself, in the issue, composed of a number of parts 
simply placed by each other, and without any reciprocal 
adherence, bhe kingdom of England, on the contrary, from 
the sudden and violent introduction of the same system, 
became a compound of parts united by the strongest tics , 
and the regal authority, by the pressure of its immense 
weight, consolidated the whole into one compact indissoluble 
body 

To this difference in the original constitution of Trance 
and England — that is, in the original power of their kings — 
we are to attribute the difference, so little analogous to its 
original cause, of their present constitutions This fur- 
nishes the solution of a problem which, I must confess, for 
a long time perplexed me, and explains the reason why, of 
two neighbouring nations, situated almost under the same 
climate, and having one common origin, the one has attained 
the summit of liberty, the other has gradually sunk under 
an absolute monarchy J 

mitigation, of these penalties, was one of the articles of the CImrta de 
Fo^psia^ which the barons afterwards obtained by force of arms. 
NuUns de ccettro amittat Del membra^ pro vmatione nostrd, Ch. de 
Forest Art 10 

* See Braoton, lib iii t 1, 6, 7 . — Ed 

t The Conqueror, however, retained the Anglo-Saxon county courts, 
which he modelled so as to be subservient to his extortions -r-AV 

% The feudal despotism of the Conqueror was certainly complete ; 
hut there were many counteracting circumstances which though silenced 
were never extinguished The traditional love for the Saxon laws and 
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In Trance, the royal authority as indeed inconsiderable • 
but tins circumstance was by no means faYOurable to tlie 
general liberty The lords were ever^y thing ; and the bulk 
of the nation were accounted nothing All those wars 
which were made on the king had not liberty for their 
object , for of this the chiefs aheady enjoyed too groat a 
share they were the mere effect of private ambition or 
caprice The people did not engage in them as associates 
ni the support of a ciiuse common to all , they wore dragged, 
blindfold, and like slaves, to the standard of their leaders 
In the meantime, as the laws, by virtue of \vhich their 
masters were considered as vassals, had no relation to those 
by ■which they were themselves bound as subjects, the 
resistance, of which they were made the mstruiiients, nevi'r 
produced any advantageous consequence in tlieir favour, nor 
did it establish any principle of freedom that w as applicable 
to them 

The inferior nobles, who sliared in the independence of 
the superior nobility, added the clfects of their own inso- 
lence to the despotism of so many sovereigns, and the 
people, weaned out by sufferings, and rendered desperate by 
oppression, at times attempted to revolt But, being par- 
celled out into so many different states, they could never 
perfectly agree cither in the nature or the tunes of their 
complaints The insurrections, which ought to have been 
general, were only successive and particular. In the mean- 
time, the lords, over uniting to avenge their common cause 
as masters, fell with irresistible advantage on men who were 
divided, the people were thus separately, and by loree, 
brought back to their former yoke , and liberty, that 
precious offspring, which requires so many favourable cir- 
cumstances to foster it, was everywhere stiHed in its birth** 

At length, when by conquests, by escheats, or by treaties 

local courts was always dear to the hearfs of tho English under the 
N'orman rule The people wore tho oilspring ol many races, yet the 
speech of the groat majonty was Aiiglo-Baxon, and that speech, m 
which also the Anglo-Saxon clergy spoke to and inspired the people 
with hope, was always inamtamed, and hnally prevailed until it beeanie 
the general language of the nation, of tho laud, of the courts, and even 
of the palace — JSd 

It may bo soon in Mezeray, how tho Flemings, at the time of tho 
great revolt which was caused, as he says, by the inveterate hatred of 
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the several provinces came to "be re-zmifed^ to the extensive 
and continually increasing dominions of the inonareli, they 
became subject to their new master, already trained to 
obedience The few privileges which tlie cities had been 
able to preserve were little respected by a sovereign vlio 
had himself entered into no engagement for that purpose ; 
and, as the re-umons were made at different times, the king 
was always in a condition to overwhelm every new province 
that accrued to him with the weight of all those he already 
possessed 

As a farther consequence of these differences between 
the times of the re-umons, the several parts of the kingdom 
entertained no views of assisting each other "When some 
reclaimed their privileges, the others, long since reduced to 
subjection, had already forgotten theirs Besides, these 
privileges, by reason of the differences of the governments 
under v^liich the provinces had formerly been held, were also 
almost everywhere different the circumstances -winch hap- 
pened in one place thns bore little affinity to those wdiich 
fell out in another ; the spirit of union was lost, or rather 
had never existed ; each province, restrained within its par- 
ticular bounds, only served to ensure the general submission ; 
and the same causes which had reduced tlirt spirited nation 
to a yoke of subjection, concui*red also to keep them under 
it 

Thus liberty perished in Prance, because it wanted a 
favourable culture and proper situation Planted, if I may 
so express myself, but just beneath the surface, it presently 
expanded, and sent forth some largo shoots, but, having 
taken no root, it was soon plucked up. In England, on the 
contrary, tlio seed, lying at a great depth, and being covered 
with an enormous weight, seemed at first to be smothered * 
but it vegetated with the greater force , it imbibed a more 
rich and abundant nourishment , its sap and juice became 
better assimilnted, and it penetrated and filled up with its 
roots the whole body of the soil. It was the excessive 

the nobles (lea gentils-hommes) against the people of Grhent,” were 
crushed by the union of almost all the nobility of Prance — See Mezezay^ 
Reign of 0//a?/es 

^ The word re-maon expresses in the Prencli law, oi* history, the 
reduction of a provmco to an immediate dependence on the crown. 



PEUDAI/ GOTEEKMEKT OF EISGLATO 


21 


power of tlie king ^Inch made England free, because it was 
tins veiy excess that gave rise to the spirit of union, and of 
concerted resistance Possessed of extensive demesnes, the 
king found himself independent invested with the most 
formidable prerogatives, ho crushed at pleasure the most 
powerful barons in the realm It was onlj by close and 
numerous confederacies, thciefore, that these could resist 
his tyranny , they even were compelled to associate the 
people in them, and make them partners of public liberty 

Assembled with their vassals in their great halls, where 
they dispensed their hospitality, deprived of the amusements 
of more polished nations —naturally inclined, hesides, freely 
to expatiate on objects of whicli their hearts were full — their 
conversation natuially turned on the injustice of the public 
impobitions, on the tyranny of the judicial proceedings, and, 
above all, on the detested forest law s 

Destitute of an opportunity of cavilling about the meaii- 
mg of laws the terms of which wore precise, or rather 
diadaming the resource of sojdnstry, they wmio naUitally 
led to examine the first principles of society , they inquired 
into the foundations of human authority, and became con- 
vinced that power, wdien its object is not the good of those 
who are subject to it, is nothing more than tlio right of the 
strongest, and may be repressed by the exertion of a similar 
right 

The different orders of the feudal government, as esta- 
hhfehed in England, being connected by tenures exactly 
similar, tlio same maxims wduch were laid down as true 
against the lord paramount, in behalf of the lord of an 
upper fief, w^erc likewise to he admitted against the latter, 
in behalf of the owner of an inferior fief Idio same maxims 
were also to bo applied to the possessor of a still lowmr fief - 
they farther descended to the Ireoman and to the peasant : 
and the spirit of liberty, after having circulated through the 
different branches of the feudal subordination, thus con- 
tinued to flow thiough successive homogeneous channels; 
it forced a passage into the remotest ramifications , and the 
principle of primeval eq^uality hccamo everyw^here difiiiscd 
and established a sacred principle, which neither injustice 
nor ambition can erase ; which exists in every brinist, and 
to exert itself, requires only to he awakened among the 
numerous and oppressed classes of manjemd ! 
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But \Alieii the barons, •whom their personal consoqnence 
had at first caused to be treated ■^ith caution and regard by 
the sovereign, began to be no longer so, — when the tyran- 
nical laws of the Conqueror became still more tyrannically 
executed, — the confederacy, for which the general oppression 
had paved the way, mstantly took place. The lord, the 
vassal, the inferior vassal, all united They even implored 
the assistance of the peasants and cottagers , and the 
haughty aversion with which on the continent the nobility 
repaid the industrious hands that fed them, was in England 
compelled to yield to the pressing necessity of setting 
bounds to the royal antbonty 

The people, on the other hand, knew that the cause they 
were called upon to defend was a cause common to all; and 
they were sensible, besides, that they were the necessary 
supporters of it Instructed by the example of tJicir 
leaders, they spoke aud stipulated conditions for themselves 
they insisted tliat, for tlie future, every individual should be 
entitled to the protection of the law , and thus did those 
rights with vliich tlie lords had strengthened themscHves, ni 
order to oppose the tyranny of the crown, become a bulwark 
which was m time to restrain their own ^ 

^ In tracing the history of the constitution of England, wc tincl that 
from its onginal Sa\on and Scandinavian source, it flowed on, acquiring 
breadth and strength, till ough the reigns of Alfred and Eclwaid tlie 
Confessoi , that like a powerful river which for a pait of its course 
disappeais beneath rocks and earth, it seemed invisible dm mg the 
mgns of the tvo first Norman kings , that it faintly reappeaied under 
the thud , and tliat it bccanio the law of tlie icalm by humbling a 
tyrant, less than two years befoie the dcatli of John, who may bo con- 
sidcicd the Inst king of the Norman period of Biitish history From 
that time it has at different periods acquired tliosc buttresses of solidity 
which have secured the civil and political liberties of the Britash nation. 
Even more, the faithful transcripts of the laws and institutions which 
oiiginated m the Saxon ago, and which gradually acquired strength by 
rcsistaneo to oppression, have passed over the Atlantic Ocean and have 
taken firm root m the soil of America They grew strong in its 
invigorating fertility , and m accordance with the generous nature of 
the original plant, the Anglo-Americans have matin ed and consolidated 
the most free and perfect republican government that has ever been 
framed , securing and extending its benefits to a present generation of 
more than 26,000,000 of intelligent, active, powerful and thriving 
people, who speak tlio language of, and enjoy nearly the same laws and 
institutions as, the people of England. — M, 
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CHAPTEE II 


A SECOND ADTANTAGE ENGLAND HAU OVER PRANCE •—IT EOEHED ONE 
UNDIVIDED STATE 

It was in tlie reign of Henry the First, ahont forty years 
after the conquest, that we see the above causes begin to 
operate. This prince having ascended the throne to the 
exclusion of his elder brother, was sensible that he had no 
other means to maintain his power than by gaining the 
affection of his subjects , but at the same time he perceived 
that it must be the affection of the whole nation • he, there- 
fore, not only mitigated the rigour of the feudal laws in 
favour of the lords, but also annexed as a condition to the 
charter he granted, that the lords should allow the same 
freedom to tlieir respective vassals. Caiewas even taken to 
abolish those laws of the Conqueror which lay heaviest on 
the lower classes of the people 

Under Henry the Second, liberty took a farther stride ; 
and the ancient trial hy a mode of procedure vhich is 
at present one of the most valuable parts of tlie English 
law, made again, though imperfectly, its appearance f 

^ Amongst others, tlio law of the Cwfeii — It might bo mai/ior of 
curious discussion to inquire what the Anglo-Saxon government would 
in process of time have become, and of course the government of Eng- 
land be at the present time, if the event of the conquest had never tahen 
place , which, hy conferring an immense as well as unusual powci on 
the head of the feudal system, compelled the nobility to contract a last- 
ing and sincere union with the people It is very pi obahle that the 
lEnghsh government would at tins day be the same as that which long 
pi evaded in Scotland (where the king and nobles engrossed, jointly or 
by turns, the whole power of the state) , the same as in Sweden, the 
same as m Denmark, — countries whence the Anglo-Saxon came 

t Although it has been contended that tnal by juiy was essentially 
of Saxon origin, this is not the fact. It was common to the Normans 
also, and to all the Teutonic or G-ofluc nations , the number twelve 
also, poraUj or members of the Jmata (jury) as compurgdion were 
even known among the Anglo-Saxons m the trial by wager of battle, 
and though m disuse was only abolished in 1833 but this was entirely 
different from the jury. Some writers, Ilukoa, Beeves, and Palgravo, 
contend that Wdham the Conqueror introduced trial hy jury, and 
juries are certainly more discernible m the more ample Norman than 
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Bui tliese causes, -^^vlncb bad worked but silently and 
sl')\\ly under tbe two Heiirys, wbo were princes in some 
degree just, and of great capacity, manifested tbem selves at 
ouce under tbe despotic reign of King J obn Tbe royal 
prerogatne, and tbe forest lai^s, having been exerted by this 
prince to a degree of excessive severity, he soon beheld a 
general confederacy formed against him — and here we must 
observe another circumstance highly advantageous, as well 
as peculiar, to England 

England was not, like France, an aggregation of a number 
of ddferent sovereignties* it tormecl but one state, and 
acknowledged but one master, one general title * The same 
laws, the same kind of dependence, consequently the same 
notions, the same interests, prevailed throughout the nliole. 
The extremities of the kingdom could, at all times, mute to 
give a check to the exertions of an unjust power Erom 
the river Tweed to Portsmouth, fiom yarniouth to the 

an the iTmnan-ls we possess of the Saxon laws Yet Spclman, Oolv<^, 
Slkuon Tniiier, Nicholson, 'Wilhiiis, and Blaekst one, argue that trials 
ley jnrips weio mstiiutcdin tlie Saxon period , and there appears to me 
no doubt that their opinions are perfectly correct — J^d 

^ The constitutional advantages gained by England becoming one 
countiy arc owing ehiollj to the tyianny and despicable chaiacter of 
King J ohn, at a time when two great sovereigns acquired power in 
Europe One was Innocent III , who at the age of only 37 years, 
and gifted with extraordinai’y capacity, was elected Pope The other 
was the resolute, able, and lenowncd 3?liilippc Augustus Had John 
been King of El anec at the tune, and had Philippe been Sovereign of 
Normandy and England, it is probable that the language, the history, 
and the manners of both kingdoms, would have settled under one domi- 
nant government, and that England, instead of becoming independent, 
would have become a province of a groat Gfalhcan Empire Ilajipily 
fur the cause of British civilization and freedom, Innocent III laid 
Kmg J ohn under an interdict, which humbled him into a vassal under 
Pome, and eriablod the barons and the church to resist the authority of 
tlie tyrant, and to obtain from him the Magna Charta Eoku- 
nately also for England, Philippe Augustus utteily destroyed the power 
of John m Fiance, and reduced him altogether to dependence for 
revenue and authouty upon Englishmen, and those Norman barons 
who, lather than foifeit their estates, became Englishmen , while at the 
same time the extinction of the Norman power m England and m 
France formed a new ora in the progress of both countries. It was not, 
however, until the IJili century that the amalgamation of the Saxons 
and Normans as one national and social people w as completed — 
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Land’s End, all was in motion tlio agitation increased from 
the distance, like the rolling wnves of an extensive sea , and 
the monarch, left to himself, and destitute of resources, saw 
hiniselt attacked on all sides by an universal combination of 
his subjects 

No sooner was the standard set up against John, than his 
very courtiers forsook him In this situation, finding no 
part of his kingdom less irritated against him than another, 
having no detached province which he could engage in his 
defence by promises of pardon or of peculiar conecvssions, the 
irnial though never-failing resources of government, he was 
compelled, with seven of his attendants, all that remamed 
with llim, to submit himsdf to the disposal of his subjects, 
— and he signed at Runay-Mead' the charter of tho Eorest, 
togetlier with that famous charter, which, from its 
superior and extensive importance, is denommated Magna 
Chat ta 

By the former the most tyrannical parts of the forest laws 
were abolished ; and by the latter, tho rigour of the feudal 
laws wns greatJy mitigated m favour of the lords But this 
charter did not stop there , conditions w'crc also stipulai od 
m favour of the numerous bod) of the poo])le who had con- 
curred to obtain it, and w’ho claimed, w'ltli sw ovd in liand, a 
share in that security it wns meant to osiablish It was 
hence instituted by tho Groat Charter, that the same ser- 
vices wdneh were remitted m favour of tlic barons should he 
in like manner remitted in favour of their vassals Qlus 
charter moreover estaldishcd an eipiality of weigliLs and 
measures throughout England , it evempted tho inm'chants 
from arbitrary imposts, and gave them idieriy to eni/er and 
depart the kingdom at pleasure, it even extended to tho 
lowest orders of tho state, since it enacted, that villam, 
QT bondman, should not bo subject to tho forfeiture of his 
implements of tillage.f Lastly, by the thlrty-mnth ai*ti<*]o 
of tho same charter, it was enacted, that no subject should 
bo exded, or in any shape wliatcver molested, either in his 
person or cifects, otherwise than by j udgment of his peers, 

^ Anno 1215, 

t But doiuostio slavery was not then nor until long nfttu" ahohbhod. 
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and according to tlie law of tlie land — an article so iin« 
portanfc, that it may be said to comprehend the whole end 
and design of political societies — and from that momeni 
the English would haim been a free people, if there were no1 
an immense distance between the making of laws and the 
observing of them f 

But though this charter wanted most of those supports 
which were necessary to ensure respect to it, — though it did 
not secure to the poor and friendless any certain and legal 
methods of obtaining the execution of it (provisions which 
numberless transgressions alone could, in process of time, 

^ “ Nullus liber homo capiatur, vol impnsonetur, vol dissesiatar cic 
iibero tenemento suo, vel libertatibus, vel liberis consuctudmibus sms , 
aut utlagetur, aut exucletur, aiit aliquo moclo destruatiir, iicc super 
eiim ibimus, ncc super eum mittemus, nisi per legale judicium pariuiu 
suoinm, vel per legem teriai Nulli vendemus, nulli negabimus, aut 
diiieremus, justiiiam voliectum ” — Magna Chart cap xsxix xl [Ftee- 
man^ however, in this meaning (liher homo) was a person vciy much 
elevated above the gieat mass of the people, who were, with little ameh- 
oiation by the Magna Chaita, still continued m a serfage state —Md '] 

t The Magna Charta is the first recognised statute or written law, 
althoiigh wo have tianseiipts of parts of the Anglo-Saxon laws of Ina, 
Alfred, and Edwaid the Confessor, upon which the common law chapters 
of Magna Charta are no doubt grounded, Nor must this great law or 
rather chapters of laws bo considered as conceding any piivilegea from 
tlie king to the people which they had not enjoyed at a formei period 
ol their history The Magna Charta, in fact, consibls of binding con- 
tracts, engaging the king to restore the ancient and undoubted rights ol 
his subjects This has been admirably laid down by Algernon Sidney, 
who justly states that “The Magna Charta was made to assort the 
native and original liberties of our nation by a confession of the king 
then being, that neither ho nor Ins successors should any way encroach 
upon them , and it cannot be said that the power of the king is 
diminished by it or any other law, for as ho is king only by law, the 
law may confer the power on one particular or on him and his successors, 
but can take nothing from them, because they have nothing but what is 
given to them as that the law gives is given by those making the law, 
they only are capable of ]udgittg whether he they gave it to employs well 
or ill that power, and consequently are only fit to counteract the difil- 
ciilties that are found in it — Discourses concerning Q-overnmont, sec 
27, p 343, edition 1704, [These remarks, with some others, although 
the authorship was not proved, and the work only m MS , were con- 
strued into treason m the charges for which that great political martyr 
dicd-A^^] fa I . 
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point out) , — ^jot it was a prodigious advance towards the 
establishment of public liberty Instead of the general 
'maxims respecting the rights of the people and the duties of 
the prince (maxims against \\hich ambition perpetually con* 
tends, and which it sometimes even openly and absolutely 
denies), here was substituted a written law, that is, a truth 
admitted by all parties, which no longer required the sup- 
port of argument. The rights and privileges of the indi- 
vidual, as well m his person as in his property, became 
settled axioms. The Great Charter, at first enacted "with so 
much solemnity, and afterw^ards confirmed at the beginning 
of every succeeding reign, became like a general banner per- 
petually set up for the union of all classes of the people , and 
the foundation wus laid, on winch those equitable kiws were 
to rise, which offer tho same assistance to the poor and w cak 
as to the rich and powerful * 

Under the long reign of Henry tho Third, the differenceB 
which arose betwmen the king and the nobles rendered Eng- 
land a scene of confusion Amidst the vicissitudes whK*h 
tho fortune of w^ar produced in their mutual confficts, the 
people became still more and more sensible of tlieir import- 
ance, and so did, in consequen(*e, both tlie king and the 
barons also Alternately courted by both parties, they ob- 
tained a confirmation of the Great Charter, aii(ie\(mtho 
addition of new privileges, by tho statutes of Mellon and of 
Marlcbndgo But T hasten to re-acli the grand epoch of the 
reign of Edward tlic Eirst, — a prince wEo, from his mime- 

* The reader, to be more fully convinced of tlio reality of the causes 
to winch the lib(‘rty of England has been here asciibed, as well as of the 
truth of the observations made at tho wiino tnno on the sii-uation of tho 
people of Erance, needs only to compare the Orcat Oluntci, so extensive 
m its provisions, and in which tlio barons stqndaioci in favour even of 
tlio bondman, with tho treaty concluded at Bt Maur, October 29, 1405, 
between Loins XI and scvcr<il of tho pi nici s and peers of France In 
tins treaty, which was made in order to ternnnate a war that was callcil 
a war for tho public good hotu) fublico)^ no provision was made but 
concerning the particular ]>owcr of a few loids not a word was insert cd 
in favour of the people it may ho scon at large m tb© pthces^nfiftficatiiv^s 
annexed to the Mhnoi) n de FJaUppe de Oommm, [This observation is 
just , and long afferwards, when the English villains were freed from 8(‘rf- 
age, tliey, as freemen, and thou only, enjoyed the beiieflis of Magna 
Cliarta — JiJd J 
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rous and prudent laws, lias been denominated tlie English 
Justinian 

Possessed of great natural talents, and succeeding a 
prince whose weakness and injustice bad rendered Ins reign 
unb.ippv, Edward was sensible that nothing but a strict ad- 
ministration of justice could, on the one side, curb a nobility 
nhom the troubles of the preceding reign had rendered tur- 
bulent, and, on the other, appease and conciliate the people, 
by securing the property of indmduals To this end ho 
made jurisprudence the principal object of his attention ; 
and so niiich did it improve under Ins care, tliat the mode of 
process became fixed and settled, Judge Halo going even so 
far as to affirm, that the English laws arrived at once, et 
quasi i^er sal turn, at perfection, and that there n as more im- 
provement made m tliein during the first thirteen years of 
the reign of Edward, than in all the ages since his time 

But wdiat renders tins SBra particularly interesting is, that 
it afibrds the first instance of the admission of the deputies 
of tovns and boroughs into parliament ^ 

Edward, continually engaged in wars, either against Scot- 
land or ou the continent, seeing moreover his demesnes con- 
siderably dimmishcd, was frequently reduced to the most 
pressing necessities. But though, m consequence of tho 
spirit of tlie times, ho frequently indulged himself in par- 
ticular acts of injustice, yet he perceived that it was impossible 
to extend a general oppression over a body of nobles, and a 
people who so ell knew how to unite in a common cause 
In order to raise subsidies, therefore, he was obliged to 
employ a new method, and to endeavour to obtain, through 
the consent of tho people, what his predecessors had hitlierto 
expected from their own power The sheriffs were orderodf 
to iiiviic the towns and boroughs of the different counties to 
send deputies to parliament , — and it is from this sera that 
we are to date tho origin of the House of Commons. 

It must be confessed, however, that those deputies of the 
people were not, at first, possessed of any consideralfie 
authority. They wove far from enjoying those extensive 

* I moan tlieir legal origin , for the Earl of Leicester, who had 
usurped the powci duung pait of the preceding reign, had called such 
deputies up to Pailiameut Defore. 

t Anno 1205. 
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privileges winch, in these days, constitute the House of 
Commons a collateral part of the government they were in 
those times called up only to provide for the y ants of the 
king, and approve the resolutions taken by him and the 
assembly of the Lords.’^ But it was nevertheless a great 
point gained, to have obtained the right of uttering their 
complaints, assembled in a body and in a legal way — to have 
acquired, instead of a dangerous resource ol insmrections, a 
lawful and regular means of influencing the motions of the 
government, and thenceforth to have become a part of it 
"Whatever disadvantage might attend the station at first 
allotted to the representatives of tho people, it was soon to 
be compensated by the preponderance the people necessarily 
acquire, when they are enabled to act and move vith method, 
and especially with concert t 

And indeed this privilege of naming representatives, in- 
significant as it might then appear, presently manifested 
itself by the most considerable effects. In spite of bis re- 
luctance, and after many evasions unworthy of so groat a 
king, Edward \vas obliged to confirm the Great Charter , Iio 
even confirmed it eleven times in the course of his reign. 
It w’as moreover enacted, that whatever should be done con- 
trary to it should bo null and void ; that it should be read 

* The end mentioned in the snmmonB sent to the Lords was, de ar~ 
dws megoihis regni tractalur at coimlum mi'pemun tho recpusition sent 
to the Commons was, {id fiuiendum et eonaertfiandnm d ho powci en- 
joyed by tho latter was even inferior to what they might ha\e ex:])ected 
fiom tho summons sent to them In most of tho ancient statutes they 
are not so much as named, and in several, even -when tliey arc men- 
tioned, they are distinguished as petitioners moiely, tho assent ol the 
Lords being expressed in contradistinction to the recpieBt of the Com- 
mons See on this subject the preface to tlie Collection of tho Statutes 
at Lai go, by Ruffhodd, and tho authoril-ies quoted thcieni 

t France had, indeed, also her assemblies of tho generni estates of the 
kingdom, in the same manner as England had her parliament , but 
then it was only tho deputies of tho towns within the particular domain 
of the crown, that is, for a very small part of tho nation, who, under 
the name of the timd esiale^ were admitted in those estates , and it is 
easy to conceive that they acquire no great influence m an assembly of 
sovereigns who gave tho law to thoir lord paramount I fence, when 
these disappeared, tho maxim became immediately established, The ledl 
of the ling is the will of the law — m old French, Qiie veiil le go vent 
la tog* 
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twiee a year in all cathedrals , and that the penalty of ex- 
cominumcation should be denounced against any one ho 
should presume to violate it ^ 

At length he converted into an established law a privilege 
of which the English had hitherto had only a precarious 
enjoyment , and, in the statute de tallagio non concedendo^ 
he decreed, that no tax should be laid, nor impost levied, 
without the joint consent of the Lords and Commons t A 

^ Confirmatioiies Chartarum, cap 2, 3, 4 

t “ Nullum tallagium yel auxilium, per no'«, vel hseredcs nostros, m 
rcgiio nostro pouatm* sen levetiir, sme Yolmitate et assensu at eliiepiseo- 
porum, cpiscopoium, comitum, baronuin, militum, burgensium, et ali- 
oruiu libeiorum liommum de regno nostio ” Stat an. St, Ed I stat 
4, c 1 

The statute 25 Ed I 6, declaies “that no manner of aids, tasks, nor 
piizes should bo taken but by the common assent of the lealm, and for 
tlie common people ilieieof, saving the ancient aids and piizes tlien 
due and accustomed ” these weio for making the king’s eldest son 
a knight, manning lus eldest daughter, and icdcoming his person from 
captivity — Ed 

The 15ih of Edwaid 11 (1322) although it lay long dormant, and 
does not appear among the staiutcs until the ofllcial edition of the laws 
was published m the beginning of the present century, yet thoroughly 
establi&lied the authority of parliament by sotting forth that the matters 
to be “established for the suite of the king and his heirs, and for the 
stale of the realm and ol the people, shall bo treated, accorded, and es- 
tablished m Pai liament by the king, and by the assent of the Prelates, 
Earlb, Baions, and the Commonalty of the realm, accordingly as had 
been before accustomed ” — Ed 

Edward I, m order to insure safety of life and protection to the 
towns, villages, highways, pastures, and woods, and for the peaceful occu- 
pation of the husbandry, manufactures, and trade of the realm, esta- 
blished the Court of IVaU Bdion, consisting of Commissioners with 
summary jurisdiction to try all crimes and disorders, and to inflict 
severe punishments on all who were found guilty They made circuits 
through the several counties of the kingdom, and inflicted such severe 
punisliments, and such exorbitant fines, that they carried terror over the 
whole ooimtry But although the fines replenished the king’s exhausted 
ti easury, so terrible were those sentences and punishments that when 
the disorders were suppressed, he withdrew the commission He, how- 
ever, newer willingly abated any part of the royal prerogative, and was 
compelled to confirm the Magna Charta by signing the statute Conjir- 
waUo Ohm tm um, declaring it to be allowed as common law, although it 
became by this statiute dp facto written law , and that sontonoo of ex- 
communication should be pronounced against all those who contraiy to 
its authority or m any way infiinged it By the statute Be Boms Con- 



STATE OE COOTTNENTAI EEEOPE 


81 


most important statute this, winch, in conjunction A\it]i 
Magna Charta, forms the basis of the English constitution 
If from the latter the English are to date the origin of their 
liberty, from the former they are to dale the establishment 
of it and as the Grreat Chaiter was the bulwark that pro- 
tected the freedom of individuals, so was the statute in 
question the engine which protected the charter itself, and 
by the help of which the peojile w’ere thenceforth to make 
legal conquests over the authority of the crown. 

This IS the period at which we must stop, in order to take 
a distant view, and contemplate the different prospect which 
the rest of Europe then presented 

The efficient causes of slavery wnre daily operating and 
gaimng strenth The independence of the nobles on the 
one hand, the ignorance and weakness of the people on the 
other, continued to bo extreme the feudal government still 
continued to diffuse oppression and misery, and such was 
the confusion of it, that it even took aw\ay all hopes of 
amendment 

France, still bleeding from tlie extravagance of a nobility 
incessantly engaged in groundless wars, either wuth each 
other or with tlie king, was again desolated hy the tyranny 
of that same nobility, haughtily jealous of their liberty, or 
rather of their anarchy ^ The people, oppressed by those 

diiionahhis lie greatly reduced the freedom of alienating land««, and 
originated the entailing of his estates , but ho mitigated this law and 
the payment of fines , and by the statute Qiua Bmyh) n ho eoinpellcd 
all those who purchased alienated estates, to liold of him as tenants m 
capite Ey tlie statute De Kohgiosia, the ahonation of lands to the 
Church, and rohgioiis and corporate bodies, was adjudged illegal No 
law gave more satisfaction than the statute piohibit-ing alienation of lands 
in mortmain The statute Quo warrmto^ for inquiring into the titles 
of estates, gave groat dissatisfaction — Bd 
Notwithstanding his arbitral y disposition, Edward was not only a 
great prince, but a great legislator. JB^or expediting cases, bo divided 
the Exchequer into four Courts, appointed Justices of the Peace, 
abolished the office of High J usticiary, and, although Ins laws had been 
frequently evaded, especially during the Tudor and Stuart dynasty, 
they have never been erased from the Statute Book, and they stiff form 
the strongest elements of the British Constitution — 

^ “Not contented with oppression, they added insult When the 
gentility,” says Mezeray, “pillaged and committed exactions on the 
peasantry, they called the poor simorer, m derision, Jaques bo7i Somme 
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■wlio OTiglit to Iiare guided and protected them, loaded >t^Ttli 
insults by those who existed by their labour, revolted on all 
sides But their tumultuous insurrections had scarcely any 
other object than that of giving vent to the anguish with 
which their hearts were filled They had no thoughts of 
entering into a general combination , still less of changing 
the form of governm<^nt, and laying a regular plan of public 
liberty. 

Having never extended their views beyond the fields they 
cultivated, they had no conceptio.i of those difierent ranks 
and orders of men, of those distinct and opposite privileges 
and prerogatives, which arc all necessary ingredients of a 
free constitution Hitherto confined to the same round of 
rustic employments, they little thought of that complicated 
fabric, which' the more informed themselves cannot but with 
difficulty comprehend, when, by a concurrence of favourable 
circumstances, the structure has at length been reared, and 
stands displayed to their view. 

In their simplicity they saw no other remedy for the 
national evils than the general establishment of the regal 
power , that is, of the authority of one common, uncontrolled 
master, and only longed for that time, which, while it grati- 
fied their revenge, wmnld mitigate their sufferings, and 
reduce to the same level both the oppressors and the op- 
pressed 

The nobility, on the other hand, bent solely on the enjoy- 
ment of a momentary independence, irrecoverably lost the 
affection of the only men who might in time support them , 
and, equally regardless of the dictates of humanity and of 
prudence, they did not perceive the gradual and continual 
advances of the royal authority, which was soon to over- 
whelm them all Already wore Normandy, Aujou, Langue- 
doc, and Tonrame, reunited to the crown, Dauphmo, 
Champagne, and part of Giuonne, were soon to follow 
France was doomed at length to see the reign of Louis the 


(goodman James) This gave rise to a funons sedition, which was 
called the Jaquene It began at Beauvais, in the year 1357, extending 
itself into most of the provinces of France, and was not appeased but 
by the destruction of part of those unhappy victims, thousands of 
whom were slaughtered.” 
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Eleventli , to see her general estates first become useless, 
and be afterwards abolished 

It was the destiny of Spam also to behold her se»^eral 
kingdoms united under one head , — she was fated to be in 
tune ruled by Eerdmand and Charles the Fifth* And 
Grermany, where an elective crown prevented the 7^e-umoiih,-\ 
was indeed to acq^uire a few free cities ; but her people, par- 
celled into so many difierent dominions, were destined to 
remain subject to the arbitrary yoke of such of her difierent 
sovereigns as should be able to maintain their power and 
independence In a v ord, the feudal tyranny winch over- 
spread the continent did not compensate, by any prepara- 
tion of di^-tant advantages, the present calamities it caused , 
nor was it to leave behind it, as it disappeared, any thing 
but a more regular kind of despotism. 

But in England, the same feudal system, after having 

* Spam was originally divided into twelve kingdoms, besides princi- 
palities, wliicli, by treaties, and especially by eonquesis, vero collected 
into three kingdoms those ol Castile, Aragon, and (iranada, Ferdinand 
the Fifth, king of Aragon, mariicd Isabella, queen of Castile , they made a 
joint conquest of tlie kingdom of Cianada, andthese tin ee kingdoms, tiius 
united, descended, m 151G, to their giandson, Charles V , and formed the 
Spanish monarchy At this aira the kings ot Sjiam began to be abso- 
lute , and the states ol the kingdoms ol Castile and Leon, “ assembled 
at Toledo in the monili of November, 1639, were the last in wliidi the 
three orders met that is, tlie grandees, the ecolcsiustics, and tlic depu- 
ties of the towns ” — See the llntory of Spam^ hp l^ei terns 

[The states of Spam were formerly almost democratic ropubhes, with 
popular assemblies , and, like the Basque provinces until a recent perio<l, 
and to a great degicc at present, with then jiopuhir /he? and nyiumta- 
mientas^ oi deliberative assemblies, for legjslat mg on and managing their 
own aJiairs — Ed ] 

t The kingdom of Franco, as it stood under Hugh Capet and his 
next successors, may, with a great degree of exact m'ss, bo compared 
with tlic Glemian Empire but the miponal crown ot Germany havmg, 
through a conjunction of circumstances, continued elective, the 
empeiors, though vested with more higli-soundmg prerogatives than 
even the kings of Franco, laboured under very essential disadvantages » 
they could not pursue a plan of aggrandisement w'lth the same steadiness 
as a line of hereditary sovereigns usually do and the right to elect 
them, enjoyed by the greater princes of Geimany, procurecT a sutiicieiit 
power to these to protect themselves, as well as the inferior lords, 
against the power of the crown 

D 
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suddenly broken in like a flood, bad deposited, and still con- 
tinued to deposit, tke noble seeds of the spirit of liberty, 
union, and sober resistance^ So early as tlie time of 
Edward tke tide was seen gradually to subside . tbe laws 
wliicli protect tbe person and property of tbe individual 
began to make tbeir appearance, that admirable constitution, 
tbe result of a threefold power, insensibly arose ,t and the 
eye might even then discover tbe verdant summits of that 
fortunate region that was destined to be tbe seat of philoso- 
phy and liberty, which are inseparable companions. 


CHAPTEE III 

THE SUBJECT CONTIHUED 

The representatives of tbe nation, and of tbe whole nation, 
were now admitted into parliament . tbe great point tbere- 


^ This IS perhaps the most erroneous assertion in the whole Essay. 
The feudal system caused no good to be deposited in our laws or msti" 
tutions It was to resisting its seventy, —first, that of its feudal chief; 
second, by the burgesses and other freemen either joining tlie king, or with- 
out him, for restraining the turbulence of the barons, as well as to the 
latter compelling the king to soften the ngoui of the feudal laws, — that 
we chiefly owe the redemption of our liberties. The feudal system eon- 
tamed non© of the elements of permanence It would have finally 
decreased and perished from the mere rottenness of its irrational consti- 
tution. It was only suited to one state of society, which could not be per- 
manent It was undermined by the alienation of estates, commencing 
with the crusades It was destroyed by the rise and wealth of commercial 
cities, by the invention of printing and of gunpowder, by the institu- 
tion of standing armies, by the wars of Europe, and by the progress of 
civiliiiation — Bd, 

t “ifow, m my own opinion,” says Philippe de Commes, in times 
not much posterior to those of Edward the First, and with the -sim- 
plicity of the language of his times, “ among all the sovereignties I know 
in the world, that in which the public good is best attended to, and the 
least violence exercised on the people, is that of England”— 
de ComzneSj hvro v chap xviu. 
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fore was gained, that was one day to procure them the great 
mfluence which they at present possess , and the subsequent 
reigns alFord continual instances of its successive growth 
tinder Edward the Second, the Commons began to annex 
petitions to the bills by which they granted subsidies ^ this 
was the dawn of their legislative authority 

Under Edward the Third, they declared they would not 
in future acknowledge any law to which they had not ex- 
pressly assented Soon after this, they exerted a privilege, 
in which consists, at this time, one of the great balances of 
the constitution they impeached, and procured to be con- 
demned, some of the first ministers of state.f Under 
Henry the Fourth, they refused to grant subsidies before an 
answer had been given to their petitions In a word, every 
event of any consequence was attended with an increase of 
the power of the Commons , — increases, indeed, but slow and 
gradual, but which were peaceably and legally efiected, and 
were the more fit to engage the attention of the people, and 
coalesce with the ancient principles of the constitution 
Under Henry the Fifth, the nation was entirely taken up 
with its wars against France , and in the reign of Henry the 
Sixth began the fatal contests between the houses of York 
and Lancaster The noise of arms alone was now to bo 
heard during the silence of the laws already in being, no 
thought was had of enacting new ones and for thirty 
years together England presents a wide scone of slaughter 
and desolation X 

^ This practice continued until the Peers refused to receive any Money 
Bills to which conditions were attached — Ed 
f It was under Edward III and Bichard II that the statutes of pro- 
visors and prrotnunire were enacted, by which all persons receiving 
miOTis or benefices from the Pope were outlawed — Ed 
J With the exception of the State of England during ho Wars of the 
Boses, there is no period m which the people suffered greater miseries 
than duiiiig the reigns of Edward III. and Henry T., although even 
recent historians consider it the most brilliant and glorious in the annals 
of England The wars of Edward, and the victories of the Black Prince, 
mstead of enriching exhausted the resources of the nation, and paralysed 
commerce. Notwithstanding the magnanimity and chivalry of both 
father and son, the result of the wais of the Black Prince beyond the 
Pyrenees was to place Peter the Cruel upon the throne of Spam, and to 
mvolve the unfortunate English prince m rumous debt. The brilliant 
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At length, under Henry the Seventh, who by his inter- 
marriage with the house of York united the pretensions of 
the two families, a general peace was re-established, and the 
prospect of happier days seemed to open on the nation But 
the long and violent agitation under which it had laboured 
was to be followed by a long and painful recovery. Henry, 
mounting the throne \vith sword in hand, and in great mea- 
sure as a conqueror, had promises to fulfil as w’^ell as injuries 
to avenge In the meantime, the people, wearied out by 
the calamities they had undergone, and longing only for 
repose, abhorred even the idea of resistance ; so that the 
remains of an almost exterminated nobility beheld them- 
selves left defenceless, and abandoned to the mercy of the 
sovereign 

The Commons, on the other hand, accustomed to act only 
a second part in pubhc affairs, and finding themselves bereft 
of those who had hitherto been their leaders, were more 
than ever afraid to form, of themselves, an opposition. 
Placed immediately, as well as the lords, under the eye of 
the king, they beheld themselves exposed to the same 
dangers Like them, therefore, they purchased their per- 
sonal security at the expense of public liberty , and in read- 
ing the history of the first two kings of the house of Tudor, 
we imagine ourselves reading the relation given by Tacitus 
of Tiberius and the Eoman senate ^ 

The tune, therefore, seemed to be arrived, at which Eng- 

victoiy of Oressy, and the rapid conquests of Henry V , terminated after 
Ins death by his brother the Duke of Bedford being defeated m a senes 
of battles, in which a country-maid fought as a leader or general 
Hus admirable beiome, on falhng into the hands of the English, was 
barbai ously burnt alive as a sorceress The only fortunate circuinstanco 
connected with tlie attempts of the English to conquer France was that 
they were driven from every part of that country, with the e\coption of 
the single town of Calais , and it would have boon more completely 
fortunate if that place had also been abandoned instead of continuing 
a plague spot of expense and an inlet for interference in Confmontai 
alfaus It was m tlie reign of Henry lY that the perfidious and pro- 
fligate corrupting of the Commons was first successfully introduced, 
which coniinucd to be practised ever since, with but temporary excep- 
tions, until the passing of the Eeform BiU It was, until within a late 
period, the unconstitutional policy of the G-ovornment to tax the people 
py tlie engine of a con upt House of Commons — McL 

^ QaatUo guts lUmbm, icmto ma^jis fah% acfestinanies. 
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land must sul)mit, m its turn, to the fate of tlie other nations 
of Burojie All those barriers winch it had raised ior the 
defence of its liberty seemed to have only been able to post- 
pone the inevitable effects of power ^ 

But the remembrance of their ancient laws, of that great 

The accession of the Tudor dynasty was the commencement of a 
remarkable era in English histoiy It was also one of the most lemaik- 
ablc periods in the history of the world It was during the early Tudor 
period that Columbus discovered America, and Vasco de Q-ama a new 
route on the ocean to India Both discoveries opened a new and mag- 
nificent epoch in the navigation and commeicial enterprise of the world 
It was during the same period that the Romisli hierarchy, which, under 
the ambitious and energetic Julius II , attained its highest and widest 
extension of haughtiness and power, was suddenly opposed by Martin 
Luther , and a formidable Eeformation was commenced in Germany, 
winch soon aftei wards extended to England and Scotlanrl, and to some 
parts ot France It was also dui mg the Tudoi dynasty that the 
Empeior Charles V lield absolute soveieign aut-honty over Spain and 
the empire of the American Indies, and over the dominions which he 
inherited from his grandmother, the sole hen ess of the last Duke of 
Burgundy, and of the giandfather of her husband the Emperor Maxi- 
milian of Austria But all his power, genius, and wars, were mcffoetual 
in lus attempts to destroy the Protestant ascendancy and it was during 
this period that the tyranny of Philippe II diovo the Dutch to that 
exasperation and resistance which enabled them afterwards to assort 
and maintain their mdopendoiice But the reign of tlie Tudors was m 
England a period of despotism During the arbitrary reign of Jlenry 
Vll , his vigilance, cunning, duplicii.y, and avarice, terrified and cajoled 
the Lords and Commons, and enabled him to rule over and tax tlie jieople 
by Ins own solo authority with the most profligate mstrumentB Ilia 
Parliaments never represented the people, as he appointed shorilfs for 
the purpose of returning all wlio were desired by lum to form a subser- 
vient House of Commons, merely for the puiposo of granting subsidies 
This sagacious and cold-hearted prince considered England as a con- 
quered country, and his mimstcis consisted only of two bishops, and 
his instruments of extortion w^ere the notorious Empson and Dudley 
Tlie Wars of the Boses had nearly annihilated ilio whole of tbo English 
nobility Of fifty-tlireo temporal barons summoned by Henry VI m 
1461, twenty-nine only, some of whom had been rooonlly created, wore 
of sufficient ago to attend the parliament of Henry VII, m 1486 Henry 
at the same time perceived that the nation had boon oppressed by 
domestic turbulence and bloodshed, winch hud divided the people info 
two factions in the interest of two groat families who really had no 
regard for the public welfare, but for the ro-OHiabhshmont of tlieir own 
ai'bitrary authority , and tliat peace was necessary to the revival of the 
industry, trade, and commerce of the kingdom . — M 
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cliarter so often and so solemnly confirmed, was too deeply 
impressed on tlie minds of tlie English to be efiaced by 
transitory evils Like a deep and extensive ocean, which 
preserves an equability of temperature amidst all the vicissi- 
tudes of seasons, England still retained those principles of 
liberty which were so universally diffused through all orders 
of the people , and they required only a proper opportunity 
to manifest themselves 

England, besides, stilL continued to possess the immense 
advantage of being one undivided state. 

Had it been, like Erance, divided into several distinct do- 
minions, it would also have had several National Asscmbhes. 
These assemblies, being convened at different times and 
places, for this and other reasons, never could have acted in 
concert , and the power of withholding subsidies, a power so 
important when it is that of disabling the sovereign, and 
binding him down to inaction, would then have only been 
the destructive privilege of irritating a master who would 
have easily found means to obtain supplies from other 
quarters 

The different parliaments, or assemblies of these several 
states, having thenceforth no means of recommending them- 
selves to their sovereign, but their forwardness in complying 
with his demands, would have vied with each other in grant- 
ing what it would not only have been fruitless, but even 
highly dangerous to refuse The king would not have 
faded soon to demand, as a tribute, a gift he must have been 
confident to obtain ; and the outward forms of consent would 
have been left to the people only as additional means of 
oppressing them without danger. 

But the king of England continued, even in the time of the 
Tudors, to have but one assembly before which he could lay 
his wants and apply for relief. How great soever the in- 
crease of his power was, a single parliament alone could 
furnish him with the means of exercising it , and whether it 
was that the members of this parliament entertained a deep 
sense of their advantages, or whether private interest exerted 
itself in aid of patriotism, they at all times vindicated the 
right of granting, or rather refusmg, subsidies ; and amidst 
the general wreck of every thing they ought to have hold 
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dear tliey at least clung obstinately to tbe plank wbicli 
was destined to prove tbe instrument of tbeir preservation. 

^ This remark is not true as to the Tudors, until the reign of 
Elizabeth Montesquieu observes, ‘‘ If the nobles were formerly pos- 
sessed of an immoderate power, and the monarchy had found means of 
abusing them by taxing the people, the extreme point of semtuae must 
hL bfen humbling tbe people, and that in which the nobility began to 
feel their power It des Lois, Book V. c. 27. In England during 

all precedmg reigns the power which restramed the exorbitant e^rcise 
of theioyalpreiogative was that of the barons and prelates Henry 
yil prostrated the strength of tbe first, and Henry VIII cfestroyed 
the authority of the second. If Henry VII, as he enfe^led the 
strength of the nobility, had not the power of preyenting the Commons 
fromiismghigher— thatis,if he could prevent the confiscated estates of 
the Lords fiom being purchased by those among the people who had 
Squired money to pay for them-the balance of the English government 
would have been lost, the whole hbert-ies of the nation extinguished, and 
the government would have become a monarchical despotism —bee 
LeVmd, BaooTds Lfe, Hall, Earner, Year Book, Speed, Stmoe -^Ed 
The reign of Henry VIII is remarkable as the culminating point of 
the English monarchical despotism The power of the Crown over the 
Paihament was so absolute as to render its meeting an event of terror to 
the people, who had by experience found it to be merely the King s 
instrument for oppressive taxation Henry VIII denied the supiemacy 
of the Pope, and confiscated the lands of the church and monasteries, 
winch had been in possession of the clergy since the days ot bt. 
Augustine, and the legislature during Ms reign appears to have sunk 
nearly as low in political degradation as the State, which Montesquioa 
during the last century prophesied would be tbe end of our liberties. 
** England,” says he, “ will perish when the legislatiye power shall be- 
come more corrupt than the executive ” , t it. 

The liberties of the nation must indeed have been smothered, though, 
not utterly destroyed, when Henry could have passed the six bloody 
articles, by which every person should be burnt or hanged who— 1. m 
word or writing denied Transubstantiation , 3 maintained that the 
communion was unnecessary , 3 or maintained that it was lawful for 
priests to marry , 4 or that vows of chastity might bo broken , 5 or 
that private mass was unprofitable ; 6 or that auricular confession was 
not necessary to salvation. i • i. 

Those articles were drawn up by Bonner, and although argued agnnst 
for three days by Oranmer, were supported ^ the King and the prelates, 
and passed pro foima through the House of Commons. JNot one of the 
twenVeight mitred abbots m tbe Lords opposed tins law. Nor were 
they repealed when the King by proclamation was declared supreme 
head under Christ of tbe Church of England j nor did the clergy op- 
pose the King’s authority, when Henry burnt Protestants as heretics, 
smd Papists as traitors among the latter, Sir Thomas More 

The confiscation of the church and monastery lands during the years 
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Under Edward tlie Sixth, the absurd tyrannical laws 
against high treason (instituted under Henry the Eighth) 
were abolished ^ But this young and Yirtuous prince hav- 
ing soon passed away, the blood-thirsty Mary astonished 
the world with cruelties which nothing but the fanaticism f 
of a part of her subjects could have enabled her to execute.. 

Under the long and brilliant reign of Elizabeth, England 
began to breathe anew , and the protestant religion, being 
seated once more on the throne, brought with it some more 
freedom and toleration 

The Star-chamber, that effectual instrument of the tyranny 
of the two Henrys, yet continued to subsist ' the inquisitorial 
tribunal of the high commission was- even instituted , and 
the yoke of arbitrary power lay still heavy on the subject. 
But the general affection of the people for a queen whose 
former misfortunes had created such general concern, the 
immment dangers which England escaped, and the extreme 

1536 to 1539, tended greatly to increase that class of the English people 
of wliom the country may jiistlv be pioud Those usually styled 
countiy gentlemen were a class who boldly camo forward during the 
reigns oi Charles I and James IT to assort and defend the pohtioal, 
civil, and religious liberties of England — Ud 

Ilistoiians who extol that amiable youth, Edward VI., who died m 
his 16th year, are mere adulators, for the acts of his reign wore those of 
the unfortunate and popular Somerset, and of the ambitious and 
tyrannical Dudley, Eail of Waiwick — JSd 

t Mary was a superstitious zealot, inheriting all the persecuting spin! 
of her motliei, Catharine of Aragon, tho sister of Joanna, mother of 
Charles V She was therefore giand-daugliter of Eerdinand and 
Isabella, who had put in practice that most horrible tiibunal, the In- 
quisition — Fd 

Maiy, although a merciless bigot, was not a hypocritical zealot 
The immediate reaction which enabled her to bum Protestants ahvo, 
and subyert aU tho acts favourable to the Eeformation passed duung the 
late reigii, is not astonishing Errors and delusions cannot bo sud- 
denly dissipated and supplanted by new forms of woi ship and doetrmos 
of faitli, however rational and consistent with those of pniuitivo Chris- 
tianity, among a whole people, who, under tho influences of fear and 
hope, of fciaditions and social usages, and of heritable forma of devotion 
and creeds, have been born m ignorance, and trained to believe tho ob- 
scure dogmas, alluring precepts, and fascinating ccremonioa framed by 
cunning and worldly clmrchmcn, and who, thorofoie, adhero with pious 
sincerity to the forms of worship and the doctrines which they have 
observed and learnt at other times and in other ohurches.— JSd. 



QUEEK ELIZABETH AND THE COMMONS 41 

glory attending that reign, lessened the sense of such exer- 
tions of authority as would, m these days, appear the height 
of tyranny, and served at that time to jiistiiV, as they still 
do to excuse, a princess whose great talents, though not her 
principles of government, render her worthy of being ranked 
among the greatest sovereigns ^ 

^ It was the policy of Queen Elizabeth, to tyrannise over and enfeeble 
the nobdity, and to court the people But no sovereign was ever so 
jealous of the rising authority of the House of Commons, and she 
openly declared that the assembling of parliament was more than she 
ever embiaced, e\cept when constrained by the necessity of her affairs • 
and yet it is true, as observed by Huid, that, from the fiist to the last 
of the Tudors, no act of despotic power was \entuied upon by them 
but undei the countenance and piotection of an act of parliament ” 

The Star Chamber, though the jurisdiction of this court had the 
authority of common law, and was con finned by statute, the proceedings 
of Empson and Dudley, had the sanction of the Paihamcnt of Henry 
VIII , the supiemacy, and every arbitraiy act, had the same founda- 
tion 

But before the end of the reign of Queen Elizabeth, the Commons 
boldly asserted their legislative authority, the Puritans aioso, and 
even Hume admits that “tlio precious sparks of liberty had boon kindled 
and picaeived by the Puiitaiis alone to this sect, wliose principles 
were so irivolous, and habits so ridiculous, the English owe the whole 
freedom of their constitution ” 

The fast and tlie last of the Tudors wore the most economical sove- 
reigns that evei ruled ni England Yet Henry VII not only resorted 
to arbitrary and unjust methods of taxation, but ho a]>pears to have had 
scarcely any objc‘ct in view except that of hoarding, for no king was so 
remarkable foi the meanness of his exjicndituro 

Elizabeth, on the other liand, practised economy, first, in oi'der to 
render her proiogntivo independent of Parlnimimtary oontiol, and, 
secondly, for laudable purposes Thoro was no item in the expenditure, 
however small, beneath her personal scrutiny , and she was never ex- 
travagant except when she made profuse gifts to some of her favourites. 
Built was evident, Irom the money she raised by exclusive patents and 
monopolies, that her economy was not the result of “ any tender con- 
ccni for her Jieople ” Yet no sludo of avarujo sulhocl her character ; 
and although slie resolved to bo mdepondent of Parliament, she never 
hoarded treasure, and she lionourably paid her own debts, as well as 
those of Edward VT and her sister Mary. Considering the expense of 
suppressing the rebellions in Ireland, and the other great acts of her reign, 
— such as fitting out a powerful navy for the defence of the eounti^ against 
the Spanish Armada, — ^thero is nothing so remarkable m the history of 
the finances of any country in the world, as the success of her groat 
undertakings Although she received considomblo sums by soiling a por- 
tion of the crown lands, and from monopolies, sho only received from 
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Under tlie sway of tlic Stuarts, the nation began to recover 
from its long lethargy. James the First, a prince rather 
imprudent than tyrannical, drew back the veil winch had 
hitherto disguised so many usurpations, and made an osten- 
tatious display of what his predecessors had been contented 
to enjoy 

He was incessantly asserting, that the authority of kings 
was not to be controlled any more than that of Grod him- 
self Like Him, they were omnipotent , and those privi- 
leges to which the people so clamorously laid claim as their 
inheritance and birthright, were no more than an effect of 
the grace and toleration of his royal ancestors ^ 

These principles, hitherto only silently adopted in the 
cabinet and m the courts of justice, had maintained their 
ground in conse(iuence of this very obscurity Being now 
announced from the throne, and resounded from the pulpit, 
they spread an universal alarm Commerce, besides, with 
its attendant arts, and, above aU, that of printing, diffused 
more salutary notions throughout all orders of the people , 
a new light began to rise upon the nation , and the spirit of 
opposition frequently displayed itself in this reign, to which 
the English monarchs had not, for a long time past, been 
accustomed. 

But the storm, which was only gathering in clouds during 
the reign of James, began to mutter under Charles the 
First ; and the scene which opened to view, on the accession 
of that prmce, presented the most formidable aspect. 


Parliament during her own reign, according to Loi d Salisbury, £2,800,000- 
Her financial wisdom and economy are therefore alite remarkable, and, 
if we forget her vices and despotism, claim for her, as a monarch, tho 
admiration and honour, at all times, of the English nation — Bd 
^ James I was in every meaning of the terms a bad and despicable 
monarch, and a pedantic, mean, and selfish man He was from moral 
and personal cowardice a peaceful king He was vam of Ins obscure 
scholastic learning, which scarcely comprised any knowledge of tlm 
sciences ; proud of bemg told by the flatterers who duped ana despised 
him that he was the most wise and potent of kings , and he was jealous 
of the prerogatives which he most unconstitutionally arrogated as be- 
longing to him by divine right, and which proved fatal to his most 
arbitrary and unfortunate son. Yet, in consequence of tho long peace 
wluch done distinguished his policy, England acquired great com- 
mercial ascendancy and wealth . — JSd ] 
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Tlie notions of religion, by a singular concurrence, united 
mtb tlie love of liberty tlie same spirit wbicb bad made an 
attack on tbe established faitb now directed itself to 
politics tbe royal prerogatives -were brought under the 
same examination as the doctrines of the Church of Some 
had been submitted to , and as a superstitious religion had 
proved unable to support the test, so neither could an au- 
thority, pretended to be unlimited, be expected to bear it. 

The Commons, on the other hand, were recovering from 
the astonishment into which the extinction of the power of 
the nobles had, at first, thrown them. Taking a view of the 
state of the nation, and of their own, they became sensible 
of their whole strength ; they determined to make use of it, 
and to repress a power which seemed, for so long a time, to 
have levelled every barrier Finding among themselves men 
of the greatest capacity, they undertook that important task 
with method and by constitutional means; and thus had 
Charles to cope with a whole nation, put in motion and di- 
rected by an assembly of statesmen 

And here we must observe how difierent were the effects 
produced in England by the annihilation of the power of 
the nobility, from those which the same event had produced 
in France. 

In Franco, whore, in consequence of the division of the 
people, and of the exorbitant power of the nobles, the people 
were accounted nothing — ^whon the nobles themselves were 
suppressed, the work was completed 

In England, on the contrary, whore the nobles had ever 
vindicated the rights of the people equally wnth their own,* — 
m England, where the people had successively acquired most 
efiectual means of influencing the motions of the govern- 
ment, and, above all, wore undivided, — ^whon the nobles 
themselves wore cast to the ground, the body of the people 
stood firm, and maintained the public liberty. 

The unfortunate Charles, however, was totally ignorant 
of the dangers which surrounded him Seduced by the 
example of the other sovereigns of Europe, he was not 
aware how different, in reality, ms situation was from theirs : 

♦ This 18 one of the most incorrect passages m this Essay. All Eng- 
Esh history refutes it until the meeting of the Long Parliament. — Bd, 
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lie liad the imprudence to exert with rigour an authority 
which ho had no ultimate resources to support an union 
was at last effected in the nation , and he saw his enervated 
prerogatives dissipated with a breath ^ By the famous act, 
called the Petition of Bight, and a posterior act, to both 
which he assented, the compulsory loans and taxes, disguised 
under the name of benevolences^ were declared to be con- 
trary to law ; arbitrary imprisonments, and the exercise of 
martial law, w^ere abolished , the court of high commission, 
and the star-chamber, were suppressed ,t and the consti- 
tution, freed from the apparatus of despotic powers w ith 
which the Tudors had obscured it, was restored to its 
ancient lustre X Happy had been the people if their 

* It might hoi 0 be objected, that when, under Ohai les tlio First, 
the regal power was obliged to submit to the power of the jicople, the 
ling possessed other dominions besides England, yiz , Scotland and 
Ireland, and therefore seemed to enjoy the same advantage as the kings 
of France, tliat of leigning over a divided empire or nation But, to 
tins it IS to be answeied, that, at the time wo mention, 1 1 eland, scarcely 
civilised, only increahed tlie necessities, and consequently the dopeiid- 
enco, of the king , while Scotland, through the conjunction of peculiar 
circumstances, had thrown off her obedience And though those two 
states, even at present, bear no proportion to the compact body of the 
hmgdom of England, and seem never to have been able, by tbcir union 
with it, to procure to tho king any dangerous resources , yet the cir- 
cumstances winch took place m both at the time of the rovokitiou, or 
since, suificienily prove that it was no unfavourable circumslaiu*o to 
English libel ty, that the great ciisis of tlic reign of Chnrlcb the First, 
and the advance winch the constitution was to makoatf hat time, should 
precede tho period at which tho king of hhiglaud might have boon able 
to call in tho assistance of two other kingdoms 

t The star-chamber clifferod fiom all the other courts of law in tins : 
the hitter were governed only by tho common law, oi imuu'morial 
customs, and acts of parliament, wheicas the former often ad nutted 
for law the proclamations of tho king and council, and grounded its 
judgments upon them Tho abolition of this tribunal, therefore, was 
justly looked upon as a great victory over regal authority 

X This IS a remarkable exaggeration with lospect to tlie ancient lustre 
of tho constitution — there never existed before such ancient lustre. 
Do Dolme omits to toll us that this restoration of the constitu- 
tional laws of tlie country was carried into effect by the distingmshed 
men who assembled in the Parliament of 1610, and who, even by that 
courtly historian Clarendon, are designated as “England’s prime intel- 
lectual manhood ” The Petition of Bights itself was drawn up by that 
great lawyer, then an octogenarian, Sir Edward Coke TJie Fyins, 
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leaders, after having executed so nohle a work, had con- 
tented themselves with the glory of being the benefactors 
of their country ’ Happy had been the king, if, obliged at 
last to submit, his submisbion had been sincere, and if he had 
become siifilcieiitlv sensible that the only resource he had 
left \\as the affection of his subjects ’ 

But Charles knew not how to survive the loss of a power 
he held conceived to be indisputable he could not leconcile 
himself to limitations and restraints so injurious, according 
to his notions, to sovereign authority His discourse and 
conduct betrayed his secret designs , distrust took posses- 
sion of the nation , certain ambitious persons availed them- 
selves of it to promote their own views , and the storm, 
which seemed to have blown over, burst forth anew The 
contending fanaticism of persecuting sects joined in the 
conflict bet\^oen regal haughtiness and the ambition of indi- 
viduals , the tempest blew from every point of the compass , 
the constitution was rent asunder , and Charles exhibited 
m his fall an awful example to the universe 

The royal power being thus annihilated, the English made 
fruitless attempts to substitute a republican government m 
its stead It was a curious spectacle,” says Montesquieu, 
to behold the vain eflbrts of the English to establish 
among themselves a democracy ” Subjected, at first, to 
the power of the principal leaders in the Long Parliament, 
they saw that power expire only to pass v ithout hounds 
into the hands of a Protector. They saw it afterwards par- 
celled oat among the chiefs of diflcrcnt bodies of soldiers , 
and thus, shifting without end from one kind of subjection 
to another, tlu^ were at length eonvnict'd, that an attempt 
to establish liberty in a great nation, by making the people 
uiterfere in tJie coimnon business of government, is, of all 
attempts, tlie most chimerical; that the authority of all, 
with w^hich men are amused, is in reality no more than the 
authority of a few powerful individuals, who divide the 
republic among themselves , and they at last rested in the 
bosom of the only constitution which is fit for a great state 
ind a free people 1 mean that in which a chosen number 

Tampclons, Vanes, Bradshaws, and many others, will over romaxn. m th© 
imals of England as tho groatost of patriots — Md 
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deliberate, and a single band executes , but in wbicb, at the 
same time, tbe public satisfaction is rendered, by the general 
relation and arrangement of things, a necessary condition of 
the duration of government ^ 

Charles the Second, therefore, was called over , and he 
experienced on the part of the peojile that enthusiasm of 
affection which usually attends the return from a long 
alienation He could not, however, bring himself to for- 
give them the inexpiable crime of which he looked upon 
them to have been guilty He saw with the deepest con- 
cern that they still entertained their former notions with 
regard to the nature of the royal prerogative , and, bent 
upon the recovery of the ancient powers of the crown, he 
only waited for an opportunity to break those promises 
which had procured his restoration 

But the very eagerness of his measures frustrated their 

* Ifc IS remarkable that De Lolme could have so buefly passed over 
tbe most remaikable legislative period of English History — that ot 
tbe Long Pailiament It is true that, when it formed a tribunal to try 
and condemn the king, it became an illegally constituted assembly- 
Nor had the Rump of that Parliament more power confided to them by 
tbe people than the officers of the army, or any other arbitrary or 
usurped authority But notwithstanding all the accusations that are 
brought lorward against those men, when we consider that they were 
an executive as well as legislative, and even judicial body, we may 
only marvel at their general success m plannmg and carrying out great 
achievements. It cannot, therefore, be denied that the “ Rump” Par- 
hament com]>n8cd men indefatigable m business, and who admmistcred 
the affairs ot the country with remarkable energy, and, with some in- 
tolerant exceptions, with justice. They forced no one to serve either m 
the army or navy , there was no impressment , yet they never wanted 
either soldiers or seamen. They at the same time displayed wonderful 
abilities both in civil and in military affairs ; nor did they, during the 
last two years of thoir existence, exercise the religious tyranny anjd 
intolerance which marked the spirit of tlie Presbyterians and Episco- 
palians ; and, notwithstanding the unconstitutional character of tlie 
nigh courts of justice which were instituted, to the Long Parliament is 
due the credit of many reforms in the practice of the Common Law 
Courts. 

It was under the Long Parliament that the civil war in England was 
successfully terminated , that Ireland was conquered by Ciomwell, and 
Scotland reduced to obedience , that the navy of England, from a mean 
and feeble condition, became a magnificent and powerful defender of 
the country, able to cope with, and even defeat, the Butch in several 
battles, and that in the Mediterranean Sea the fleets and name of 
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success His dangerous alliances on the continent, and the 
extravagant wars m which he involved England, joined to 

England caused greater dread to the Papal throne than the conquest of 
Constantinople and all the armaments of the Mohammedans (a) — Ud, 

The violent dissolution of the Long Parliament by Ciom well, when 
well considered, was neither so bold nor so hazardous an act as some 
have usually regarded it Let it he kept in view that the Assembly at 
Westminster had now diminished fiiom 606 members, the number 
originally elected ml640, to rather less than 100, — first by the expulsion 
in 1648, and afterwards by deaths and various causes they had no 
hold whatever on the great body of the nation , and notwithstanding 
the grandeur and success of their administration, the people only 
obeyed them through terror , while Cromwell, before he had attempted 
their dissolution, had become, to all intents and purposes, the master of 
Great Britain and Ireland He had m a great degree constructed the 
government of the Commonwealth, — for it was he who had induced the 
most able, vigorous, and mtelligent of its statesmen. Sir Harry Vane, 
and Oliver St John, to enter the Council of State — Bd 

But no sooner did the expulsion of those few members who consti- 
tuted the Pailiament take place, than the British Empire became vested 
m the absolute authority of the Lord General and the Council of War, 
Yet a self-government, which is so piominent a quality of the English 
character, existed then as it does now , then, as now, the people were 
equally disposed to obey the laws — to cherish the maintenance of order 
— to observe a high reverence for morahty and religion — and to make 
the best use of their reason in weighing the advantages which they 
possessed against the risks and dangers of a general disturbance, or the 
calamities of another civil war It was by those elements of character 
and morals in the British people that the three nations of England, 
Scotland, and Ii eland, were saved from the mad disorders of anarchy, 
and from the tyranny of despotism, during this important era in their 
history , and it is by the same characteristics that they have in subse- 
quent periods been saved from sinailar calamities to those which had 
formerly in England, and which have, among other nations, then, and 
down to the present century, so frequently, so unfortunately, and so 
unsuccessfully, been precipitated by oppression and by great public 
excitement — Bd 

(a) Algernon Sidney says, that When Van Tromp set upon Blake 
m Eolkstone Bay, the Barliament had not above 13 ships against three- 
score, and not a man that had ever seen any other fight at sea than 
between a merchant-ship and a pirate, to oppose the best captain m 
the world, attended by men of valour and experience not much inferior 
to him Many other difficulties were observed in this unsettled state • 
few ships, want of men, several factions, and some who, to advance 
particular interests, betrayed the public But such was the power of 
wisdom and integrity in those who sat at the helm, that their dihgence 
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the frequent abuse he made of his authority, betrayed his 
designs The eyes of the nation were soon opened, and saw 
into his projects , when, convinced at length that nothing 
but fixed and irresistible bounds can be an efiectual check 
on the views and efibrts of power, they resolved finally to 
take away those remnants of despotism which stiU made a 
part of the regal prerogative. 

The military services due to the crown, the remains of 
the ancient feudal tenures, had been already abolislied the 
laws against heretics vrere now repealed, the statute for 
holding parliaments once at least in three years was enacted , 
Habeas Coipifs Act, that barrier of the subject’s personal 
safety, was established , and such was the patriotism of the 
parliaments, that it was under a king the most destitute 
of principle that liberty received its most efficacious 
supports 

At length, on the death of Charles, began a reign which 
affords a most exemplary lesson both to kings and people. 
James the Second, a prmce of a more rigid disposition, 
though of a less comprehensive understandmg than his late 
brother, pursued still more openly the project which had 
already proved so fatal to his family. He would not see 
that the great alterations which had successively been 
effected m the constitution rendered the exocutiou of it 
daily more and more impracticable he imprudently suflert'd 
himself to he exasperated at a resistance he was In no con- 
dition to overcome , and, hurried away by a sjiirit of dt's- 
potism and a monkish zeal, he ran headlong against tlu^ rock 
which was to wreck his authority 

He not only used in his declarations the alarming expres- 
sions of absolute power and unlimited obedience — he not 
only usurped to himself a right to dispense vith the laws — 
but moreover sought to convert that destructive preieiision 

in choosing men was blessed with such success, that m two years our 
fleet gi ew to bo as famous as our land armies The reputation and 
power of our nation loso to a greater height than when we possessed 
the bettor half of Prance, and the kings of Prance and Bcotlund wore 
our prisoners All the states, kings, and potentates of Purope, respect- 
fully, not to say submissively, sought our friendship , and the Komans 
were more afraid of JBlako and his fleet than iluy had been of the groat 
King of Sweden, when he was ready to invade Italy with 100,000 mm ** 
— JMscoumes comeinwg Government, od 1704 — £d 
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to tlie destruction of tliose very laws wliicli were held most 
dear by the nation, by endeavouring to abolish a religion for 
which they had suffered the greatest calamities, in order to 
establish on its rums a mode of faith which repeated acts of 
the legislature had proscribed, — and proscribed, not because 
it tended to establish m England the doctrines of transub- 
stalitiation and purgatory, doctrines in themselves of no 
political moment, hut because the unlimited power of 
the sovereign had always been made one of its principal 
tenets 

To endeavour, therefore, to revive such a religion, was not 
only a violation of the laws, but was, by one enormous viola- 
tion, to pave the way for others of a still more alarming 
nature Hence the English, seeing that their liberty vas 
attacked even in its first piinciples, had recourse to that 
remedy which reason and nature point out to the people, 
when he ■who ought to be the guardian of tbeir laws becomes 
their destroyer , they withdrew the allegiance which they 
had sworn to James, and thought themselves absolved from 
their oath to a king who himself disregarded the oath he 
had made to his people * 

Bui, instead of a revolution like that which dethroned 
Charles the Eirst, which was efiected by a groat effusion of 
blood, and threw the state into a general and tcrrilde con- 
vulsion, the dethronement of James proved a matter of short 
and easy operation In consequence of the progressive 

^ The English nation seem to have become mentally drunh when it was 
announced that Charles II sliould bo robtored No conditions were 
made with that profligate monarch , and although the Habeas Corpus 
act passed during his infamous reign, yet the judicial muicler of Bir 
Harry Tano, and other dibiinguished persons, who considered them- 
eolves indominficd for the past, — the aihiti ary measures of the venal and 
disgraceful Cabal, the immorality of his court, and the consequent cor- 
ruption of manners, piovo the instability both of tlio patriotism and 
tlie morals of the age When James II ascended the throne, he was 
known to bo a Roman Catholic and a bigot, but laborious, and by 
application and experience acquainted with public business But when 
ho exercised arbitrary power, and dispensed with tlie Laws, and attempted 
to re-catablish Popery, a great but bloodless revolution was cilected , and 
before the Prince of Orange was entrusted with the sovereignty, he 
entered into a solemn contract with the nation for the maintenauco of 
the laws and institutions of the three kingdoms, and the inviolable 
integrity of the Protestant religion — • Ed 
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mforniatioH of the people, and the certainty of the princi- 
ples which now directed the nation, the whole were unani- 
mous, All the ties hy which the people were bound to 
the throne, were broken, as it "w ere, by one single shock , 
and James, who, the moment before, was a monarch sur- 
rounded by subjects, became at once a simple individual in 
the midst of the nation 

That which contributes, above all, to distinguish this 
event as singular in the annals of mankind, is the modera- 
tion, I may even say the legality, which accompanied it As 
if to dethrone a king, who sought to set himself abo'v e the 
laws, had been a natural consc(j^uence of, and provided for 
by, the principles of government, everything remained in lis 
place the throne was declared vacant, and a new liiio of 
succession was established. 

Nor was this all care was had to repair the breaches 
that had been made in the constitution, as well as to pre- 
vent new ones, and advantage was taken of the rare oppor- 
tunity of entering into an original and express compact 
between king and people 

An oath was required of the new king, more precise than 
had been taken by his predecessors : and it was consecrated 
as a perpetual foiinula of such oaths It was determined, 
that to impose taxes without the consent of parliament, as 
well as to keep up a standing army m time of peace, are 
contrary to law The power, which the Crown had con- 
stantly claimed, of dispensing with tlie law’s, w^as abohsluvl 
Jt w’as enacted tliat the subject, of whatever ranker (!t»gr(H‘, 
had a right to present petitions to the long ^ Lastly, tlu^ 
key-stouo was put to the arch, by the final establishment of 
tlie liberty of the press.f 

herds and Commons, previous to the coroxmtion of TCing 
William and Q.ucon Mary, had fiamed a bill which contained a doelara- 
i-iou of the rights which they claimed in behalf of the people, and was 
in conse(|ucnce called tlio JSi// of Highls This bill contained the articles 
above, as well as some others ; and having received afterwards Iho royal 
aj^Hcnt, became an act of parliament, under the tjtlo of Ati lei dedanng 
tje Mights am Zibe) t/es of the Sifbgectf and settling the Huccesmn of the 
William and Mary, Seas 2, cap 2 

T Ihe liberty of the press was, properly speaking, established only 
lour years afterwards, in consequence of tlie refusal which the parlia- 
namt made at that time to contiimo any longer the restrictions which 
aad, before been, sot upon it. 
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The revolution of 1689 is therefore the third grand sera 
m the history of the constitution of England The Great 
Charter had marked out the limits within which the royal 
authority ought to he confined , some outworks were raised 
in the reign of Edward the First, but it was at the revolu- 
tion that the circumvallation was completed 

It was at this sera that the principles of civil society were 
fully established. Ey the expulsion of a king who had vio- 
lated his oath, the doctrine of resistance, that ultimate 
resource of an oppressed people, was confirmed beyond a 
doubt By the exclusion given to a family hereditarily 
despotic, it was finally determined that nations are not the 
property of kmgs The principles of passive resistance, the 
divine and indefeasible right of kings, — in a word, the whole 
seaftblding of false and superstitious notions, by which the 
royal authority had till then been supported, fell to the 
ground , and in the room of it were substituted the more 
solid and durable foundations of the love of order, and a 
sense of the necessity of civil government among mankind.*^ 


CHAPTEE lY. 

or THE LEGISLATIVE TOWEB 

Ih almost all the states of Europe, the wiU of the prince 
holds the place of law , and custom has so confounded the 
matter of right with the matter of fact, that their lawyers 

* Bolmgbroko, referring to the succession of the house of Hanover, 
observed, with Ins usual shrewdness, after ho became disgusted with and 
abandoned the Pretender, Let the illustrious royal house that liath 
been called to the government of these kingdoms govern them till tun© 
shall be no more But let the spirit as well as the letter of the consti- 
tution they are entrusted to preserve be, as it ought to be, and as we 
promise ourselves it will be, the sole rule of their government, and the 
sole support of their power, and whatever happens in the various 
course of human contingencies, whatever be the fate of particular 
persons, of houses, or families, let the liberties of dreat Britain bo 
immortal.” — Dedicatio^i to ^%r JRohert Walpole of Diss&ttaiion upon 
miles — Hd, 
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generally represent tlae legislative authority as essentially 
attached to the character of king , and the plenitude of his 
power seems to them necessarily to flow from the very deh- 
nition of his title 

The English, placed in more favourable circumstances, 
have judged diiferently • they could not believe that the 
destiny of mankind ought to depend on a play of words, and 
on scholastic subtleties , they have therefore annexed no 
other idea to the word or roi/, a word known also to 
their laws, than that which the Latins annexed to the word 
rea?, and the northern nations to cyniTig (Rymng) 

In limiting, therefore, the power of their king, they liave 
acted more consistently wnth the etymology of the word ; 
they have acted also more consistently with reason, m not 
leaving the laws to the disposal of the person wEo is already 
invested with the public power of the state, — that is, of the 
person who lies under the greatest and most important 
temptations to set himself above them. 

^ The basis of the English constitution, the capital prin- 
ciple on w'hich all others depend, is, that the legislative 
pow^er belongs to parliament alone . that is to say, the power 
of establishing law^s, and of abrogating, changing, or ex- 
plaining them 

The constituent parts of Parliament are, —the King, the 
House of Lords, and the House of Commons. 

The House of Commons, otherwise the assembly of the 
representatives of the nation, is composed of the deputies of 
the different counties, each of wdiich sends two , of the 
deputies of certain towms, of which London (including 
"Westminster and Southwark) sends eight — other towns, 
two or one , and of the deputies of the Universities of Ox- 
ford and Cambridge, each of which sends two 

Lastly, since the Act of Union, Scotland sends forty-five 
deputies, who, added to those just mentioned, make up the 
whole niunber five hundred and fifty -eight * Those deputies, 


^ Those Scotch members were, -until 1832, elected by ministerial 
mfluence, and were slavish voteis — 

One means of introducing corruption into tlie House of Commons 
was by creatmg new boroughs , and the sovereigns of England increased 
ithose to a most profligate extent in Cornwall and in Wiltshire. Somerset 
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tliongli separately elected, do not solely represent tlie town 
or county that sends them, as is the case with the deputies 
of the United Provinces of the Netherlands, or of the Swiss 
Cantons , hut when they are once admitted they represent 
the whole body of the nation 

The qualifications required for being a member of the 
House of Commons are, for representing a county, to be born 
a subject of G-reat Britain, and to be possessed of a landed 
estate of six hundred pounds a year , and of three hundred 
for representing a town or borough. 

The qualifications required for being an elector in a 

and Dudley, in the reign of Edward YI , created Saltasli, Camelford, 
Pemyn, Bossmey, Michell, and Newport, into parliamentary boroughb 
St Ives was created a boi ough by Queen Mary , and E&tlovc, Tregowney, 
Eowey, St G-eimans, and St Mawes, by Elizabeth All the foiegoing 
were in the Crown Duchy of Cornwall In the year 1G8I, Coi nwaU 
had twenty-one parliamentaiy boroughs, each returning two mem- 
beis , returning altogether, with the county, 4.4 members Wilt- 
shire at the same time returned 34 members , while the eight Cinque 
Poits returned IG, and all England 497 All the boroughs except 
that of High am Perrers returned 2 members, and each county returned 
2 The Welsh counties and boioughs retained each 1, or in all 24 
members , being m all 521 moinbcib foi England and Wales. Of these 
boroughs 58 were abolished by the Reioim Bill of 1832 , and 30, which 
had pioviously returned 2 membeis, were only allowed to letiirn 1 
22 new boroughs weie created, rctuuimg 2 inembcis oacli, and 20 new 
boroughs, returning 1 membei each , while stnci'a! counties weie di\id(‘d 
into two divisions The county of York was allowed to leturn 0 mem- 
bers instead of 4, the county of Lincoln 4 ni'-tead of 2, and Chebliiro, 
Cornwall, Cumberland, Doiby, Durham, Westmoreland, Essex, (Uuu- 
cestor, Kent, Lancashire, Hampshire, Leicester, Norfolk, Northumber- 
land, Shropshire, SomerHetslure, Siillblk, Sussex, Warwick, Wills, 
Woicestershiro, to return 4 instead of 2memberb , and Bcdfoid, Dorset, 
Cambridge, Hereford, Hcrtfoid, and Oxford to letiirn 3 instead of 2 mem- 
bers , Caernarvon, Denbigh, and G-lamoiganshno 2 instead of 1 , while 
the Isle of Wight was separated from Soutliamjiton, and allowed to 
return 1 member — 

Scotland, which previously had been one groat rotten borough m the 
power of the minister of the Ciown, was enfianchised, and allowed to 
return 53 members, and Ireland, instead of 100, was allowed to return 
105 members, being m all 658 members of the House of CoranionH —~E(L 

Since that period the tw'o boroughs of Sudbury and St Albans lia\6 
been disfranchised , and it is still admitted that so imperfect has been 
the Reform Bill in its effects, that there are still 67 boroughs noto- 
riously corrupt and rotten This admission was made by Lord tfohn 
Russell when introducing his Reform Bill of 1852 — M, 
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county are, to be possessed, in that county, of a freehold of 
forty sliiBings a year ^ With regard to electors in towns or 
boroughs, they must be freemen of them, — a word which 
now signifies certain qualifications expressed in the parti- 
cular charters. 

When the king has determined to assemble a parliament, 
he sends an order for that purpose to the Lord Chancellor , 
who, after receiving the same, sends a writ, under the great 
seal of England, to the sheriff of every county, directing him to 
take the necessary steps for the election of members for the 
county, and the towns and boroughs contained in it. Three 
days after the reception of the vrit, the sheriff must, in his 
turn, send his precept to the magistrates of the towns and 
boroughs, to order them to make their election within eight 
days after the receipt of the precept, giving four days’ no- 
tice of the same And the sheriff himself must proceed to 
the election for the county, not sooner than ten days after 
the receipt of the writ, nor later than sixteen f 

^ This freehold must have been possessed by the elector ouo whole 
yeai at least before the time of election, except it has devolyed to him 
by inheritance, by marriage, by a last wdl, or by promotion to an office. 

t Writs foi the election of bmgesses were not originally sent to the 
sheriffs, but directly to the cities and boroughs The first summons on 
record directed to a sheriff is of the 23d Edwaid I — head's B 7 eface, 
LyitIeio7{s Ilutovj of Henry II 

But the Commons acquired no gieat power until it became an object 
of ambition to haye a seat in pailiament Yet it was long before a seat 
in parliament became a road to honour and preferment Yanous pre- 
texts were used to avoid the honour , and we are mfoimed by numerous 
authorities that the shenfis even found it neecssaiy to demand sureties 
fiom members that they would appear and perform the services re- 
quired of them Boroughs denied their privileges, and barons their 
titles , and the sheriffs on several occasions reported that they could not 
get bmgesses to send up And it appears that, from the first introduc- 
tion of huigesses and citizens into parhament — that is, from the 49th 
of Henry HI to the 22d of Edward lY , a period of about 200 years — ■ 
the distinction of being a representative in parhament was so effectually 
shuiiiiecl, that only two or three instances of controverted elections 
occurred during the whole of that period Boroughs without remon- 
strance allowed the privilege of the representation to be taken from 
them and given to others 

Mandates from the Crown were sent to the sheriffs to retmm particular 
persons Borough and county members were returned by one and the 
same indenture. It is asseited by Bra^y that Edward III named all 
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The principal precautions, taken hf tlie W, to ensure the 
freedom of elections, are, that any candidate who, after the 
date of the writ, or even after the vacancy, shall have given 
entertainments to the electors of a place, or to any of them, 
in order to his being elected, shall be incapable of serving 
for that place in parhament , and that if any person gives, 
or promises to give, any money, employment, or reward, to 
a voter, in order to influence his vote, he, as well as the 
voter himself, shall be condemned to pay a fine of five hun- 
dred pounds, and for ever disqualified to vote, and hold any 
ofiice in a corporation, — the faculty, however, being reserved 
to both of procuring mdemmty for their own offence, by 
discovering some other ofiender of the same kind 

It has been moreover established, that no lord of parlia- 
ment, or lord lieutenant of a county, has any right to inter- 
fere in the elections of members , that any officer of the 
Excise, Customs, &c who shall presume to intormeddlo in 
elections, by influencing any voter to give or wnthhold his 
vote, shall forfeit one hundred pounds, and bo disabled to 
hold any office. Lastly, aH soldiers quartered lu a place 
where an election is to be made must move from it, at 
least one day before the clectioji, to the distance of tvo 
miles or more, and not return till one day after the election 
is fimshed 

The House of Peers, or Lords, is composed of the lords 
spirii Lial, who are the archbishops of Canterbury and of York, 
and the twcnty-lour bishops , and of the lords temporal, 


the deputies The author of " Legislative Eights” says that tht* 
kings foimerly called up whom they pleased from boroughs, and discoii- 
tmued, as occasions served, the calling up oi otliers , and the electors 
looked upon it as a burden to pay wages for wlmt they derived no ad- 
vantage Iroin, and petitioned to be relie'v'ed from so doing” We also 
find that members of the House of Commons weio prosecuted by m- 
dxetraent in the King’s Bench for departing from parliament without 
obtanimg permission from the Crown In some towms, especially at 
Hull, the corporate bodies returned men to whom they paid wages, 
without consulting tl 10 feelings of the public — Sqmire on ike Anglo Snwn 
Gove) mnent, Dafrgmple on Feudal F^operlg^ Ftgmi’s Jmmad, Iladdods 
Fiima Btugi>, Fri/nn\ B)evia 7 g^ Fail liedi-v , Btadg on Boroughs^ Boling- 
h? dice’s Bisse? lation on B mites — Ed, 

Thiriy-mno members were indicted for leaving parliament without 
leave of the Oiown in the reign of Queen Mary — Ed 
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whatever may be tlieir respective titles, such as dukes, mar- 
quesses, earls, &c ^ 

Lastly, the king is the third constitutive part of parlia- 
ment ; it is even he alone who can convoke it , and he alone 
can dissolve or prorogue it The efect of a dissolution is, 
that from that moment the parliament completely ceases to 
exist ; the commission, given to the members by their con- 
stituents, IS at an end, and whenever a new meeting of 
parliament shall happen, they must be elected anew. A 
prorogation is an adjournment to a term appointed by the 
king ; till which the existence of parliament is simply inter- 
rupted, and the function of the deputies suspended. 

When the parliament meets, w hether it be by virtue of 
new summons, or wdiether, being composed of members 
formerly elected, it meets again at the expiration of the 
term for which it had been prorogued, the king either goes 
to it in person, invested with tlie insigma of his dignity, or 
appoints proper persons to represent him on that occasion, 
and opens the session by laying before the parliament the 
state ot the public alfairs, and inviting it to take them 
into consideration. The presence of the king, either real or 
represented, is absolutely requisite at the first meeting , it 
IS that wdiich gives life to the legislative bodies, and puts 
them in action 

The king, having concluded his declaration, wi'th draws. 
The parliament, which is then legally intrusted with the 

* The gfenius of the people being oppo<5ed to the feudal system, and 
Hemy VII, apprehending that tlie baions then in their minority, 
might, when they came of age, attempt, as barons formerly did, to 
weaken the authority of the Crown, we are informed that the statute 
4th of Henry VII was conliived to facilitate tlio destruction of entails, 
m ordet to paialyse the power of the nobility and bring treasure into 
the king’s coffeis — BlachhtorK*^ H ii c ^ and 21 , B iv c 33 

In 1681, the Peerage included 17 dukes, 9 marquesses, 68 earls, 9 
viscounts, 67 barons, 2 archbishops, and 24 bishops, m all 196 mem- 
bcis of the hereditary legislative chamber —Ed 

In 1852, the Peerage included 2 peers of the blood royal, 1 of whom, 
the Prince of Wales, is a minor, 20 dukes, 21 marquesses, 115 earls, 22 
viscounts, 203 batons, — m all 381 Nine of the peeis aie minors 8ome 
of the barons and viscounts hold higher titles in the peerage of Scotland 
and Ireland Theie are also 2 aichbibhops, 34 bishops for England, 
and 1 represen talive aichbishop and 3 i rpi esentative bishops, yho have 
seats m the House of Peers for Iri'Liiid —Ed 
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care of the national concerns, enters upon its functions, and 
continues to exist till it is prorogued, or dissolved The 
House of Commons, and that of Peers, assemble separately , 
the latter under the presidence of the Lord Chancellor , the 
former under that of their Speaker ; and both separately ad- 
jdurii to such days as they respectively think proper to 
appoint 

As each of the two Houses has a negative on the proposi- 
tions made by the other, and there is, consequently, no 
danger of their encroaching on each other’s rights, or on 
those of the king, who has likewise his negative upon them 
both, any question judged by them conducive to the public 
good, without exception, may be made the subject of their 
respective deliberations. Such are, for instance, new limita- 
tions or extensions to be given to the authority of the king , 
the establishing of new laws, or making changes in those 
already in being Lastly, the different kinds of public pro- 
visions or establishments, the various abuses of administra- 
tion, and their remedies, become, in every session, the 
objects of the attention of parliament 

Here, however, an important observation must be made. 
All bills for granting money must have their beginning m 
the House of Commons the Lords cannot take this object 
into their consideration but in consequence of a bill pre- 
sented to them by the latter , and the Commons have at all 
times been so anxiously tenacious of this privilege, that they 
have never suffered the Lords even to make any change m 
the money bills which they have sent to them , and the 
Lords are expected simply and solely either to accept or 
reject them 

This excepted, every member, in each House, may propose 
whatever question he thinks proper If, after being con- 
sidered, the matter is found to deserve attention, the person 
who made the proposition, usually with some others ad- 
joined to him, IS desired to set it down in writing If, 
after more complete discussions on the subject, the propo- 
sition IS carried in the affirmative, it is sent to the other 
House, that they may, in their turn, take it into conside- 
ration If the other House reject the hill, it remains 
without any effect if they agree to it, nothing remains 
wanting to its complete establishment hut the royal assent. 
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'When there is no hnsmess that requires immediate dis- 
patch, the king usually waits tdl the end of the session, or 
at least till a certain number of bills are ready for him, 
before he declares his royal pleasure When the time is 
come, the king goes to parliament in the same state with 
which he opened it , and while he is seated on the throne, 
a clerk, who has a list of the bills, gives, or refuses, as he 
reads, the royal assent. 

When the royal assent is given to a public bill, the clerk 
says, Le roy le mitt If the biU be a private bill, he says, 
Sod fait comme il est desire If the bill has subsidies for 
its object, he says, Le roy remeicie ses lot/aux sujets, accept e 
tear bhievolence, et aussi le mut. Lastly, if the king does 
not think proper to assent to the bill, the clerk says, Le roy 
s^amsera which is a mild way of giving a refusal 

It is, however, pretty singular, that the king of England 
should make use of the Erench language to declare his in- 
tentions to his parliament This custom was introduced at 
the Conquest,^' and has been continued, like other matters 
of form, which sometimes subsist for ages after the real 
substance of things has been altered and Judge Black- 
stone expresses himself on this subject in the following 
words : A badge, it must be owned (now the only one 

remaining), of conquest , and which one would wish to see 
fall into total oblivion, unless it be reserved as a solemn 
memento to remind us that our liberties are mortal, having 
once been destroyed by a foreign force ”t 

Wlien the king has declared his different intentions, he 
prorogues the parliament Those bills which he has re- 
jected remain without force those to which he has assented 
become the expression of the will of the highest power 
acknowdedged in England they have the same binding force 

^ William tlio Conqueror added, to tlie other changes he introduced, 
the abolition of the English language m all public as well as judicial 
ti ansaetions, and substituted for it the French that was spoken m his 
time hence the number of old French words that are mot with in the 
stylo of the English laws It was only under Edward III that the 
English language began to be re-estahhshed in the courts of justice 

t Instead of retaining these Fiencli words, it would surely ho more 
respectful to an independent nation like tlie British people, and for the 
sovereign of the Bntish Empire, to ctpiess legislative terms in the 
strong and expressive language of the sovereign and the country — JSd. 
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as tBe er/zts enregistrcs liave in ^France, and as tlie popu- 
Ihscita had m ancient Borne* in a word, they are lav^s. 
And though each of the constituent parts of the parliament 
might, at first, have prevented the existence of those laws, 
the united wiU of all the three is now necessary to repeal 
them.^ 

^ “The alignments used m this chapter, and also wheiever De 
Lolme speaks of the representation of the people, would be peifectly 
just if the people wore fairly repiesented in parliament But if we 
take up tlio histoiy of nearly every parliament, especially since the 
reign ot Henry TV , and even as fai back as the reign of Edw’aid III , 
we find that the people have never propeily been lepiesented in the 
House of Commons, and that the legislative power has been by corrup- 
tion wielded first by the king, and, down to the p^assing of the Eeform 
Bill, by the ministers, oi, through influence, by the barons and ecclesi- 
astics Bohngbioko shiewdly obscivos, that the king, the barons, and 
the cloigy, weie all in reality the enemies of piihhc liberty The paity 
of each were as many factions in the nation, but they all helped m their 
turns to establish liberty The Norman kings, of imperious tempcis, 
assumed groat powers The barons did the same The people gioaned 
undoi the oppression of both The king, the barons, and the clergy, 
had powerful means of promoting their usui’pations ; the community 
had httlo or no share in the legislative body, no figure in the govern- 
ment, and it is hard to conceive how they could act as others imght, 
and ceitamly did, by particular concerts to their own ]iarticu]ai inte- 
rests ” — Remm/iS on the Eidoiy of Rngland^ Letter 4 — Rd 

The origin of the House of Commons is involved in ohscuiiiy Tlie 
Witcna Gemote of the Haxons, or the Assembly of Wise Men, included 
only, it IS probable, that smaUor number of the inhabitants who weio 
thanes, clergy, and freemen Bapm quotes the preamble of a charter 
gi anted by Canute to the abbots of St Edmundsbury, which lay at the 
time ho wrote in the office of the king’s Ecmembraneei of the Exchequer 
It IS as follows “I, Canute, King of the whole Island of Albion, and 
many other nations, by the advice and decree of the Aichbishops, 
Bishojis, Abbots, Earls, and all my other faithful subjects, hare or- 
dained,” &c. Eapm observes that this authority is of great force, 
“ because Canute came to tho crown by right of conquest, and conse- 
quently it IS not at all probable ho would have sought the ooncurrenco 
of tho estates had he not found it customary so to do ” — Md 

Barliaments wore called by the kings nearly altogether for the pur- 
pose of sanctioning taxation Tho making of laws, until after the ac- 
cession of tho Tudors, appears to have engaged little of the tune of 
parliament ; and tlio sovereign scorned to arrogate the power of origi- 
nating as well as of granting laws In the charter of Henry III it is 
set forth that tho king of liis “ free will gave and granted ” “ It is 
provided by the King, our lord, and his Justices,” “The King and 
his Justices of the Bench,” &c — JEd 

Tho first writs upon record arc of the 49th year of Henry II., to 
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CHAPTEE Y 

OF THE EXECUTITE POWEE. 

IYhew the parliament is prorogued or dissolved, it ceases to 
exist , but its laws continue still to be in force the king 
remains charged with the execution of them, and is supplied 
with the necessary power for that purpose 

summon knights of the sliire to parliament , and at the same time the 
cities and boroughs were written and req[mied to send members In the 
52d of Henry III mention is made of the king “palling the more discreet 
men of the realm as well of the higher as of the lower estate ” — M 
In the 3rd of Edwaid I the great council of the nation is called the 
'Parliament^ and the statutes of that year aie by the assent of the “ Aich- 
bishops, Bishops, Abbots, Earls, and Baions, and all the commonalty 
of the realm ” — See UnlfheaPs Preface to the St at at (s at Large, Black" 
stoned's Comments les, B i c 2 and 8, B ii c 5, B iv. c 33 , Lijttle- 
ton’s Ilistoi y of England, The 38^// of Hem y HI — Ed 

But the commonalty above mentioned weie a small minority com- 
pared with the nuinbci ot the population in a slavibh condition, called 
Servii, YiUanii, B ordain, and a few soccage tenants of poor and trifling 
possessions — See Dahymple on Feudal Piopafy, p 262 — Ed 
The Crusades weie the first cause of the decline of the feudal system 
Heniy IT gave permission to the barons who were involved in debt to 
sell their possessions , but it was not until the confiscation of the 
property of the moiiasteues by Henry YIII that the commonalty ac- 
quned such landed property as enabled them afterwards to exorcise 
authority m the House of Commons — Ed 

Accoidiiig to an authority quoted byBiady, the citizens, hiirgesses, 
and tenants in ancient demesne, first consulted together apait from the 
barons and pi elates in the 34th of Edward I The statute of Quia 
Emptoips^ 18th of Edwaid I , greatly mci eased the number of tenants 
w eapiie , for it enacted that on the dismemberment of a fief he must hold 
of the chief lord of the fee, and when the vendor held a fief of the oown 
the purchaser became tenant in captte to the king —~Ed. 

Even with respect to peers, until Eichard II conferred the dignity 
of baron bv letters patent, no other barons but such as were summoned 
by writ m virtue of the tenure of their land and baronies weie pos- 
sessed of seats m parliament — See Eahgwplds Feudal Pwperty — Bd 
The Statutes were not regularly drawn up by the Estates of Parha- 
mout, and lead regularly a certain number of times before they were 
passed, but each house or estate drew up lesolutions m a series of 
petitions, praying the king to give them satisfaction for what they 
humbly demanded of him Such articles in those petitions as were 
approved of and assented to by the kmg were afterwards in a reduced 
form drawn up as statutes by the king’s lawyers and councillors, and 
published under the sole authority of the Crown But, as those statutes 
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It IS, however, to be observed, that tbougb, m bis po- 
litical capacity of one of tbe constituent parts of tbe parlia- 
ment (that is, witb regard to tbe share allotted to bun in tbe 
legislative authority), tbe king is undoubtedly sovereign, 
and only needs allege bis will when be gives or reluses bis 
assent to tbe bills presented to him ; yet, in tbe exercise of 
bis powders of government, be is no more than a magistrate ; 
and tbe law's, whether those that existed before him, or 
those to which, by his assent, he has given being, must 
direct bis conduct, and bind him equally with bis subjects. 

I The first prerogative of tbe king, in bis capacity of 
supreme magistrate, has for its object the administration of 
justice 

He is tbe source of all judicial powder in tbe state be 
IS the chief of all the courts of law, and tbe judges are only 
bis substitutes . every thing is transacted m bis name , tbe 
judgments must be with bis seal, and are executed by bis 
officers 

2° J3y a fiction of tbe law, be is looked ujion as the uni- 
versal proprietor of tbe kingdom be is in consequence 
deoined directly concerned in all oficnces , and, for that 
reason, prosecutions are to be carried on in bis name in tbe 
courts of law 

3" He can pardon offences, that is, remit tbe punishment 
that baa been aw'arded in consequence of bis prosecution 

II Tbe second prerogative of tbe king is to be the 
fountam of honour, that is, the distributor of titles and 
dignities lie creates tbe peers of the realm, as w'ell as be- 
stow'H the different degrees of inferior nobility. He more- 
over disposes of the different offices, either in the courts of 
law^ or elsewhere 

HI Tbe kmg is tbe superintendent of commerce be 

were frequently found to be framed m a diircrent sense from what was 
01 igmally xiftendcdain consequence the bills were drawn up, in tbe reign of 
Heniy V , by the judges, much in the same way as bills were prepared 
by those very irresponsible ministers, the Lords of the Ai tides in Scot- 
land, and presented by them to the old Scottish parhaments . — JEd 

Bills m the form of acts, according to modern form, were introduced 
into Parliament ip the reign of Henry YI — BUckstoi'ieh Conmm-* 
tarm, B i c 11 — See Supplemental y liluslraiions. No % — Bd 

* That the sovereign is the supormtendont of commerce is rather a 
fiction than a reality It is true that treaties of commerce and navi- 
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lias the prerogative of regulating weights and measures ; 
he alone can com money, and can give a currency to foreign 
com 

TV. He IS the supreme head of the church. In this ca- 
pacity he appoints the bishops, and the two archbishops , 
and he alone can convene the assembly of the clergy This 
assembly is formed in England, on the model of the parlia- 
ment the bishops form the upper house deputies from 
the dioceses, and from the several chapters, form the lower 
house : the assent of the king is likewise necessary to the 
validity of their acts, or canons , and the king can prorogue, 
or dissolve, the Convocation 

gation have always been and still continue to be in the name of the 
sovei eign, and negotiated by her ambassadois and mmisters But no one 
provision in those treaties can be repugnant to acts of parliament , and 
especially the navigation act, although many of its provisions have 
lately been abolished , nor to the customs laws, nor especially to the 
duties upon eitlier impoits or exports as established by acts of 
pailiament — JEd 

It IS true that at one period even the great lawyers allowed the 
Clown almost arbitrary authority in imposing duties upon articles which 
came m or went forth from the kingdom Bacon, in the edition of his 
works in 4to , p 504, assures ns, “ 1st The king may constram the 
pel son of his subjects not to go out of the realm 2nd The king may 
foibid the exportation of any commodities out of the realm 3rd The 
king may forbid the importation of any commodities into tins lealm 
4th The king may set a reasonable impost upon any foieigu wares 
that come into the realm, and so of native waies that go out of the 
realm ” — JEd 

The law being thus underbtood by the Crown lawyers, the colonial 
charters of that reign were drawn m conformity to their judgment. 
Weiiowpeiceivethe reason why there were inserted m every patent “ a 
hcense to emigrate, a permission to export merchandises, an exemjition 
from imposts during a limited teim,” and m the same manner of similar 
provisions, which were fiamed according to the prevailing notions of the 
times It IS curious toi emaik thatit should seem, not only from the passage 
before cited, but from the argument of Bacon m the House of Com- 
mons in support of the same doctrmes, there once existed, m the law 
of England, a principle, perhaps a practice, analogous to the taxation 
of the old colonies long anogated by the Crown, since he contended 
that the king might estabhsli an impost on exports and imports, though 
he admitted that the prerogative could not impose a domestic tax on 
lands, or polls, or property — 

Among the first grievances in America was the mischievous intoi - 
ferenoe of James the Eirst with the importation of tobacco, and lettii g 
^ the duties to the farmers of the customs — JEd. 



THE PEEEOaATITES OE THE OEOAVF. 


63 


V He IS, m right of his crown, the generalissimo of all 
sea or land forces whatever, he alone can lerj troops, 
e(^uip fleets, huild fortresses, and fill aH the posts in them 

YI. He IS, with regard to foreign nations, the repre- 
sentative and the depository of all the power and collective 
majesty of the nation , he sends and receives ambassadors , 
he contracts alliances , and has the prerogative of declaring 
wnr, and of making peace, on whatever conditions he tbinks 
proper 

YII In fine, what seems to carry so many powers to 
the height, is, its being a fundamental maxim, that the 
KINO CAN no isro weono which does not signify, however, 
that the king has not the power of doing ill, or, as it was 
pretended by certain persons in former times, that every 
thing he did was lawful , but only that he is above the reach 
of all courts of law whatever, and that his person is sacred 
and inviolable * 

* Tlio Revolution of 1688 settled the prerogatives of the Crown on 
the one hand, and the legislative powers of the House ol Commons, 
although the levying of taxes has been clearly defined by previous Acts 
of Parliament, from the Magna CJiarta downwards The iailacies of Sir 
Robert Rilmer and the advocates of pasoive obedience and non-resist- 
ance weie abolished for evei, and the authority of the Sovereign has 
since been lounded on incontestable principles, and, — as observed by 
Bolingbioke, m his Idea op a PATinoT-Kma, — “ on fairer deductions 
fioin them than on the chimeras of madmen, or, what has been more 
common, the sophisms of knaves A human right, that cannot be con- 
troverted, IS prclerablo, surely, to a protended divme right, which e\ 017 * 
man must behove implicitly, as few will do, or not believe at all 
Prmces usually commit crimes and errors from having received a false 
education, and fiom being influenced by unworthy favourites or un- 
prinraplod ministers Louis XIV was a remarkable example of acting 
upon an education which made bun consider tho kingdom and his 
subjects as his property Charles I. was another The good of the 
people ought to bo the legitimate and true end of government The 
greatest good which people can enjoy is liberty without anarchy Rulers 
are appointed for this end , and a patriot-king wall consider the consti- 
tution as two tables, containing the rule of his government and the 
measure of his subjects’ obedience , or as one system composed of dit- 
ferent parts and power, but all duly proportioned to one another, and 
conspning by their harmony to tho perfection of the whole Ho will 
make one, and but one, distinction between his rights and those of his 
people he wiU look on his to be a trust and theirs a property Ho 
will discern that he can have a nglit to no more than is trusted to him 



64 


THE COIS'STITTJTION OE EK^LAin). 


CHAPTEE VI. 

THE BOTJNDAEIES WHICH THE OONSTITHMOH HAS SET TO THE EOYAE 
PEEEOQ-ATIVB 

Ik reading the foregoing enumeration of the powers with 
which the laws of England have entrusted the king, we are 

by tbe constitution , and that his people, who had an original right to 
the whole by the law of nature, can have the whole indefeasible right to 
any part , and really have such a right to that part which they have 
reseived to themselves In fine, the constitution will be leverenced by 
him as the law of God and of man the force of which binds the king 
as much as the meanest subject , and the reason of which biiuds much 
more A patriot-kmg is the most powerful of all reformers , foi he is 
himself a soit of standing miracle, so raiely seen and so little under- 
stood, that the sure effects of liis appearance will be admiration and love 
in every honest breast, confusion and tenor to every guilty conscience, 
but submission and resignation in all, A new people will seem to arise 
with a new king ” — Bd 

But the same sagacious writer does not pass over the dangeis to 
which a sovereign is exposed by the bad company which it is difficult to 
prevent appearing at Court, consisting of peisons “too low to be much 
regarded, and too high to be quite neglected,— the lumber,” as he calls 
them, “ of every administration — the furniture of every Court These 
gilt carved things are seldom answerable for moie than the men on a 
chess-board, who are moved about at will, and on whom the conduct of 
the game is not to be charged Some of these every prince must have 
about liim The pageantry of a Cornet reqmres that he should , and this 
pageantry, like many other despicable things, ought not to be laid aside 
But as much sameness as there may appear in the characters of this sort 
ol men, there is one distmction that will be made whenever a good 
prince succeeds to the throne after an iniquitous administration * the 
difctmction I mean is, between those who have affected to dip themselves 
deeply m precedent miquilies, and those who have had the vntue to keep 
aloof fiom them, or the good luck not to be called to any share in them. 
And thus much for the first point, that of purging his Court ” — Bd 

With regard to those men whom a sovereign should call to his admi- 
mstiation, he says — “ A good prmce will no more choose ill men than a 
wise prince wiU choose fools Deception lu one case is more easy than 
in the other, because a knave maybe an artful hypocrite, whereas a silly 
fellow can never impose himself foi a man of sense But in a country 
like ours,” he observes, “ an ordinary degree of discernment will prevent 
deceptions m making such appointments The reason is, because every 
man here who stands forward enough in rank and reputation to bo 
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at a loss to reconcile tliem -witli the idea of a monarchy, 
which, we are told, is limited The king not only unites 
in himself all the branches of the executive power , he not 
only disposes, without control, of the whole military power 
in the state , hut he is, moreover, it seems, master of the 
law itself since he calls up and dismisses, at his will, the 
legislative bodies "We find him, therefore, at first sight, 
invested with all the prerogatives that ever were claimed by 
the most absolute monarchs , and we are at a loss to find 
that liberty which the English seem so confident they possess. 

Eut the representatives of the people still have, — and that 
is saying enough, — ^they still have in their hands, now that 
the constitution is fully established, the same powerful wea- 
pon which enabled their ancestors to establish it It is still 
trom their liberality alone that the kmg can obtam sub- 
sidies , and in these days, when everything is rated by 
pecuniary estimation, — when gold is become the great mov- 
ing spring of affairs, — it may be safely affirmed, that he who 
depends on the will of other men, with regard to so impor- 
tant an article, is (whatever his power may be in other 
respects) m a state of real dependence ' 

called to the councils of the king, must have given proof beforehand of 
his patiiotism, as well as of Ins capacity, if he has either, sufficient to 
determine Ins general chaiaeter — JSd 

“ Of all men, sovereigns should endeavour to avoid appointing cun- 
ning persons. Cunning,” says Bolnigbroko, ‘‘ is left-handed or crooked 
wisdom A cunning man knows how to pack the cards, a wise man 
how to play the game better But a wise man could not play the game 
without knowing it , nor administer the affairs of the state without 
sagacity, knowledge, and judgment ” — Bd 

Bohngbrobe’s advice is admirable ’ — “ To espouse no paity, but to 
govern like the common father of his people, is so essential to tlie cha- 
racter of a patriot king, that he who does othervise fbi fed s the title 
It 18 the peculiar privilege and glory of this character, that princes who 
maintain it, and they alone, arc so far from the necessity, that they are 
not exposedto the temptation of governing by a party, which must 
always end in tlie govemment of a faction , the faction of a prince if he 
has ability, the faction of his ministers if ho has not , and either one way 
or other ni the oppression of the people of a JPatnoi K%ng — Bd 

* This was not, in practice, the case when Do Dolme wrote The 
Commons were not by any means the representatives of the people,— two- 
thnds were nominees , and the Commons voted all supplies demanded 
by the mim&tiy At an early period, when they impeached Lord 
Latimer in the reign of Edward til for high treason, the Commons 
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Tills IS tlie case of the king of England. He lias, in that 
capacity, and without the grant of his people, scarcely any 
revenue A few hereditary duties on the exportation of 
wool, which (since the establishment of manufactures) are 
become tacitly extinguished , a branch of the excise, which, 
under Charles the Second, was annexed to the Crown, as an 
indemnification for the military services it gave up, and 
which under Greorge the Eirst, [Second] was fixed at seven 
thousand pounds , a duty of two shilhngs on every ton of wine 
imported ; the wrecks of ships of which the owners remained 
unknown , vrhales and sturgeons thrown on the coast ,, 
svtans swimming on public rivers, and a few other feudal 
relics, now compose the whole appropriated revenue of the 
king, and are all that remain of the ancient inheritance of 
the Crow n ^ 

The king of England, therefore, has the prerogative of 

had acqniicd both authority and weight, which, although of tenin abeyance, 
especiailv uiidei the Tudois, leappeaied and afterwaids exercised imic- 
tions ttut were founded on the law s ol Edward 1 and which ought legally 
to have enabled them to have picvented all the arbitrary and unjust acts 
of the sovereigns from the reign of Edward III. to the reign of Gleorge III. 
But the kings and their ministers not only managed by corruption or 
by intimidation to make false elections, but they soon learned to make the 
knights of the shires and the burgesses subservient to the royal will — JjJd 

Eown to the period of the reformation, and even until the abdication 
of James II , the kings arrogated and acted upon maxims of high royal 
prerogatives ; the anistocracy stood on their vested hereditaiy piuilegos , 
the ecclesiastics claimed assumptions winch defied all civil government, 
and all laws but tlieir canon, and the Commons alone, who woio not 
corru])ted or falselv returned to Parliament, assorted the natural rights 
of oivd and pohtieal justice, of intellectual and religious freedom — Bd, 

The people, for whom all government ought justly to be instituted, 
being less mstriictod, more numerous, but not united, and ignorant of 
their strength and numbers, were held in bondage and m poverty they 
were in reality the slaves of the three other powers. In an age of super- 
stition, the clmrch, not Christianity, was triumphant When the king 
-wm feeble, the aristocracy were turbulent and in the ascendant , when 
the king was a man of strong wiU, clear sagacity, powerful intelleet, and 
undoubted bravery, the monarchy was paramount — Bd 

It IS fortunate tliat the Crown has the power to hold the meetings of 
the Clergy in convocation m abeyance , for were they, m the present state 
of rehgious feeling, and considering the great number of her Majesty’s 
subjects who are dissenters, to assemble as a legislative or working con- 
vocation, we behevo their meetings in that capacity would be attended 
with dangerous consequences — -JV/. 

^ These hereditary and undignified revenues have all been abohshod, 
and an ample civil list voted for hfe at the beginning of each reign. — B4 
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commanding armies and equipping fleets , but witliont the 
concurrence of his pariiamoiit he cannot maintain them. 
He can bestow places and employments , but without Ins 
parhamentb he cannot pay for the salaries attending on them. 
He can declare war , but without his parliament it is im- 
possible for him to carry it on In a word, the royal 
prerogative, destitute as it is of the power of imposing taxes, 
IS like a vast body, which cannot of itself accomplish its 
motions or, li* you please, it is like a ship completely 
equipped, but from which the parliament can at pleasure 
draw off the water, and leave it aground, — and also set it 
afloat again, by granting subsidies 

And indeed we see, tliat since the establishment of tins 
right of the representatives of the people to grant or refuse 
subsidies to the crown, their other privileges have been con- 
tmually incroasing Though these representatives were not, 
m the beginning, admitted into parliament but upon the 
most disadvantageous terms, yet they soon found means, by 
joining petitions to their money-bills, to have a share in 
framing those laws by which they wore in future to be 
governed and tins method of proceeding, which at first was 
only toi crated by the king, they afterwards com cried into 
an express right, hy declaring, uiid(‘r liomy the Jkiurth, 
that tliey would not thenceforward come to any resolutions 
with regard to subsidies, bcibre the king had given a precise 
answer to their petitions 

In Bubsec(uent times we sec the Oommoiis constantly suc- 
cessful, by their exertion of the same ])nvilegeH, in their 
endeavours to lop oiftho dospotui powc'rs winch still made a 
part of the regal prerogative. Whenever abuses of power 
had taken place, wduch they were seriously determined to 
correct, they made gneimnces and supphen (to use tlio ex- 
pression of Sir Ihiomas ’Weniwmrth) go hand m hand together ; 
wduch always produced the redress of them A ud in gonoraly 
when a bill, in conseqiieneo of its being judged by the 
Commons Cbsential to tlxo juibhc welfart^, lias bcjon joined by 
them to a monoy-bill, it has seldem iailed to giass in that 
agreeable company.^ 

* In inontionnig the forcible use which the Commons liave times 
made of thoir power of granting subsidies, by joining provisions of a 
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CHAPTEE YII 

THE SA]!0 SUBJECT CONTIHITED 

EtTT this force of the prerogative of the Commons, and the 
facility with which it may be exerted, however necessary for 
the first establishment of the constitution, might prove too 
considerable at present, when it is requisite only to support 
it There might be the danger, that, if the parliament should 
ever exert their privilege to its lull extent, the prince, reduced 
to despair, might resort to fatal extremities , or that the 
constitution, which subsists only by virtue of its equilibrium, 
might in the end he subverted 

Indeed, this is a case which the prudence of parliament 
has foreseen They have, m this respect, imposed laws upon 
themselves- and, vithout touching the prerogative itself, 
they ha^e moderated the exercise of it A custom has for a 
long time prevailed, at the hegimiing of every reign, and in 
tl-e land of overflowing of affection which takes place hetw^een 
a king and his first parliament, to grant the king a revenue 
for his life a provision which, wuth respect to the great ex- 
ertions of his power, does not abridge the influence of the 
Commons, hut yet puts him in a condition to support the 
dignity of the crown, and affords him, who is the first magis- 
trate in the nation, that independence which the laws insure 
also to those magistrates wlio are particularly intrusted with 
the administration of justice ^ 

different nature to hills that had grants for their object, I only mean to 
sliow the gieat efficiency of Out powei, w'bich was the subject of this 
chapter, without pretending to say any thing as to the propriety of the 
nieasuie. The House of Loids hare even found it necessary (winch 
confirms what is said here) to form, as it w^eie, a confederacy among 
themselves, for the secuuty of their legislative authority, against tho 
unbounded use winch the Commons might make of their power of 
taxation , aiid it has been made a standing order of their House, to 
reject any bill whatsoever to which a mono} -bill has been tacled 

* The twelve judges — Then commissions, which xii foimer times 
were often given them diirmiU hertp plaaia^ now must always “bo made 
qvamdm se fjp)7P and then salaries ascei tamed , but, upon an 
address of both Houses, it may bo lawful to lemove thorn ’’—-Slat 13, 
Will III c 2 In tho first yeai of the leign of his present [late] 
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This conduct of the parliament provides an admirable 
remedy for the aeci dental disorders of the state For though, 
by the wise distribution of the powers of gove’ nment, great 
usurpations are become in a manner impracticable, never- 
theless it is impossible but that, in consequence of the con- 
tinual (though silent) efforts of the executive power to 
extend itself, abuses will at length slide in But here the 
powers, wisely kept m reserve by the parliament, afford the 
means of remedying them At the end of each reign, tlie 
civil list, and consequently that kind of independence which 
it procured, are at an end The successor finds a throne, a 
sceptre, and a crov n , but he finds neither power, nor even 
dignity , and before a real possession of all these things be 
given him, the parliament may have it lu their power to take 
a thorough review of the state, as well as correct tlio several 
abuses that may have crept in during the preceding reign ; 
and thus the constitution may be brought back to its first 
principles ^ 

England, therefore, by this mean, enjoys one very great 
advantage, — one that all free states have songiit to procure 
for themselves, I mean that of a jienodical reformation 
But the expedients which legislators have coutrned for this 
purpose in other countries, have always, ivhen attempted to 
be earned into practice, been found to bo productive of very 
disadvantageous consequences. Those laws which were 
made in Eomo, to restore tliat equality wliieb is the essence 
of a dcmocratical govenimcut, were always found impracti- 
cable. tlie attempt alone endangered the 'overthrow^ of tlie 
republic, and the expedient winch the Florentines called 
ripigliar zl stato proved nowise happicT m its conse(|uences. 
This was because all those diihu’ent remedies were destroyed 
beforohaiicl, by the very evils they were meant to cure ; and 
the greater the abuses were, the more impossible it was to 
correct them. 

But the moan of reformation which the parliament of 
England has taken care to itself*, is the more effectual, as it 

majesty, it was moreover enacted, that the commisbions of tlio judges 
should coiiUiiue m force notv ith standing the demise of the king / which 
has prevented their honig dependent, with regard to tlicir contmuaiion 
m office, on the heir apparent [There are now fifteen judges.— ] 

^ See BiLpi)le)mn.tal IllmlmUons^ ISTo. 3. 
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goes less directly to its end It does not oppose the usur- 
pations of prerogative, as it were, m front it does not en- 
counter it m the middle of its career, and in the fullest flight 
of its exertion , hut it goes on in search of it to its source, 
and to the principle of its action It does not endeavour 
forcibly to overthrow it , it only enervates its springs 

"What increases still more the mildness of the operation, 
is, that it is only to be apphed to the usurpations themselves, 
and passes by what would be far more formidable to en- 
counter, the obstinacy and pride of the usurpers 

Every thing is transacted with a now sovereign, wlio, till 
then, has had no share in public affairs, and has taken no 
step which he may conceive himself bound in honour to 
support In fine, they do not wrest from him vhat the 
good of the state requires he should give up, ho himself 
makes the saciifice 

Tho truth of all these observations is remarkably confirmed 
by the events that followed the reign of the two last Ilenrys. 
Every barrier that protected the people against the incursions 
of power had been broken through The parhament, in their 
terror, had even enacted that proclamations, that is, the will 
of the king, should have the force of laws ^ the constitution 
seemed really undone Yet, on the first opportunity 
afforded by a new reign, liberty began again to make its ap- 
pearance t And when tlie nation, at length recovered from 
its long supmencss, had, at the accession of Charles the Eirst, 
another opportunity of a change of sovereign, that enormous 
mass of abuses, which had been accumulating, or gaming 
strength, dunng five successive reigns, was removed, and the 
ancient laws were restored 

To which add, that this second reformation, which was so 
extensive iii its effects, and might be called a new creation of 
the constitution, was accomplished without producing the 
least convulsion Charles the First, in tho same manner as 
Edward the Sixth (or his uncle, the regent duke of Somerset) 

* 2 Stat 31 Hen Till cap 8 

t The laws concerning treason, passed under Henry tlie Eighth, 
wkieli Judge Blackstone calls “an amazing heap of wild and new- 
fangled tieasons,” wero, together witli the statute just mentioned, 
repealed in the beginning of the reign of Edwaid YI. 
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liad done in former times, assented to every re;:^ulation that 
was passed , and whatever reluctance he might at first ma- 
nifest, yet the Act called the 'Petition of Eight (as well as the 
hill which afterwards completed the work) received the royal 
sanction without bloodshed 

It IS true, great misfortunes followed ; but they were the 
eifects of particular circumstances The nature and extent 
of regal authority not having been accurately defined during 
the time which preceded the reigns of the Tudors, the exor- 
bitant power of the princes of that house had gradually in- 
troduced political prejudices, of even an extravagant kind 
those prejudices, having had a hundred and fifty years to take 
root, could not be shaken off but by a kind ot general con- 
vulsion , Lhe agitation continued after the action, and "was 
carried to excess by the religious quarrels that arose at that 
time. 


OHAPTEE YIII. 

UEW nESTBICTIOlfS. 

The Commons, however, have not entirely relied on the ad- 
vantages of the great prerogative with which the constitution 
has intrusted them 

Though this prerogative is, in a manner, out of danger of 
an immediate attack, they have novertheloss shown at all 
tunes the greatest jealousy on its account They noyer 
suffer, as wo have observed before, a money-bill to begin any 
where but with themselves ; and any alteration that may be 
made in it, in the other house, is sure to bo rejected If the 
Commons had not most strictly reserved to themselves the 
exercise of a prerogative on which their very existence de- 
pends, the whole might at length have shddon into that other 
body, which they might have suffered to share m it equally 
with them If any other persons, besides the representatives 
of the people, had a right to make an offer of the produce of 
the labour of the people, the executive power would soon 
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have forgettea that it only exists for the advantage of the 
pubhc * 

Besides, though this prerogative has of itself, we may 
say, an irresistible efficiency, the parliament has neglected 
nothing that may increase it, or at least the facility of its 
exercise , and though they have allowed the general prero- 
gatives of the sovereign to remain undisputed, they have in 
several cases endeavoured to restrain the use he might make 
of them, by entering vith him into divers express and 
solemn conventions for that purpose t 

Thus, the king is mdisputably invested 'vvith the exclusive 


^ As the Crown has the undisputed prerogative of assenting to, and 
dissenting from, what bills it thinlis propei , as well as of convening, 
pioroguiiig, and dissolving the Paihaincnt whenever it pleases, th^ 
latter have no assurance of having a icgaid paid to their hills, or oven 
of being allowed to assemble, but tvhat may result liom the need tho 
Crown stands m of their assistance tho danger, in tluit respect, is even 
greater foi tho Coinmons than lor tho Loids, who enjoy a dignity which 
IS hereditaiy as well as inherent to their poisons, and ibrma permanent 
body m the state , whereas the Commons completely vanish whenever a 
dissolution takes place there is, therefore, no exaggeration in what has 
been said above, that their vet?/ being depends on their power of granting 
subsidies to the Crown 

Moved by these considerations, and, no doubt, by a son so of their 
duty towards i,hoir constituents, to whom this right of taxation origi- 
nally belongs, the House of Commons have at all timos been very carolul 
lest precedents should be established, which might, m tho most distant 
manner, tend to weaken that right Hence the warmth, I might say 
the resentment, with which they have always re]octcd even the amend- 
ments proposed by the Lords m their money-bills. Tho Lords, how- 
ever, have not given up their pretension to make sticb amendments , 
and it is only by the vigilance and constant predetermination of tho 
Commons to reject all alteration whatever made m their money-bills, 
without even examining them, that this pretension of the Lords xs 
reduced to bo an useless and only dormant claim 

[If tho alterations, however, proposed by the Peers he clearly for the 
public good, the Commons will bring in a new bill (by form of cour- 
tesy), embodying the proposed alterations, and pass it instead of the 
original bill — Bd ] 

t Laws made to bind such powers m state as have no superior 
power by wlncli they may be legally compelled to the execution of th,em 
(for instance, the Crown, as circumstanced in England), are nothing 
more than geueial conventions, or treaties, made with tho body of the 
people. 
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riglit of asseniblmg parliaments ; yet lie must assemble one, 
at least once in three years , and tins obligation on the king, 
wbicb was insisted upon by tlie people in very early times, 
has been since confirmed by an act passed in the sixteenth 
year of the reign of Charles the Second 

Moreover, as the most fatal consequences might ensue, if 
laws, which might most materially ahect public liberty, 
could he cuactod in parliaments abruptly and imperfectly 
summoned, it has been established that the writs for 
assembling a parliament must be issued forty days at 
least before the first meeting of it Upon the same 
principle it has also been enacted, that the king cannot 
abridge the term he has once fixed for a prorogation, except 
m the two following cases, viz of a rebellion, or of imminent 
danger of a foreign invasion , in both which cases a fourteen 
days’ notice must he given t 

'Again, the king is the head of the church , but he can 
neither alter the established religion, or call individuals to 
an account for their religious opinions J lie cannot even 
profess the religion which the legislature has particiilaidy 
forhiddoii , and the prince who should profess it is declared 
incapable of tnherihng^ posaessvng, or enpging the crown of 
these limgdoms § 

The king is the first magistrate , hut he can make no 
change in the maxims and forms cousixTatod by law or 
custom he cannot even iiifluenc(‘, m any case wbatewer, 
the decision of causes between subject and subject, and 
James the First, assisting at the trial of a causes, was 
reminded by the judge that he could deliver no ox)uuoil11 

* Parlmmcni. has taken caro that it shall meet every year, by only 
voting the Mutiny Bill and the Supplies for one yoar.^ — £d. 

t Stat 30 Geo IX c 25 'Rojioaicd 

J The convocation or assembly of tho ekvgy, of winch the king is 
the head, can only regulate such aifairs as are merely ocelesmstical , they 
cannot touch the laws, customs, and statutes of tho kingdom. Stat. 

lion VTII c. 19. 

§ iWill AM. stat 2, c 2 

II These principles have since boon made an express article of an act 
of parliament, the same which abolished the siar-ehamber — “ Bo it 
likewise declared and enacted, by the authority of this present parlia- 
ment, that neither lus majesty, nor his pnvy-oouneil, have, or ouglit to 
have, any jurisdiction, power, or authority, to examine or draw mto 
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Lastly, tliOHgli crimes are prosecuted in Ins name, lie cannot 
refuse to lend it to any particular persons tv ho have com- 
plaints to prefer 

The king has the privilege of coming money , hut he 
cannot alter the standard 

The king has the poTver of pardoning olfcnders , hut he 
cannot exempt them from making a compensation to the 
parties m]ured. It is even established by laT^ , that, in a 
ease of murder, the iridow, or next heir, shall have a right 
to prosecute the murderer , and the king’s pardon, whether 
it preceded the sentence passed in consequence of such 
prosecution, or whether it be granted after it, cannot have 
any effect ^ 

The king has the military power ; but still, with respect 
to this, he IS not absolute It is true in regard to the sea- 
forces, as there is in them this very gi eat advantage, that 
they cannot be turned against the liberty of the nation at 
the same time that they are the surest bulwark of the island, 
the king may keep them as he thinks proper , and in this 
respect lie lies only under the general restraint of apjilying 
to parliaincnt for obtaining the means of doing it But in 
regard to land-forces, as they may become an immediate 
weapon in the hands of power for throwing dovn all the 
barriers of public liberty, tbe king cannot raise them with- 
out the consent of parliament The guards of Charles iho 
Second were declared anti-con stitutional , and James’s 
army was one of the causes of his being dethroned t 

In these times, however, when it is become a custom with 
princes to keep those numerous armies, vhich serve as a 
pretext and means of oppressing the people, a state that 

question, determine, or dispose of, the lands, tenements, goods, or 
chattels, of any of the subjects of this kingdom ” Stat 16 Oh I. 
cap 10, § 10 

^ The method of piosecution mentioned here is called an aji'peal it 
must be sued witlnn a year and a day after tbe commission of tbo 
crime 

[Tbe right of appeal has been lately abrogated by act of parliament, 
69Geo in e 46— i'o'] 

t The seamen are now, as well as their wages, voted annually, exactly 
the same as the army A new sanction was given to the above restric- 
tion m the sixth article of the Bill of Bights “ A standing array, 
without the consent of parliament, is against latv ” 
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would maintain its mdopendence is obliged, in a great 
measure, to do tbo same The parliament has therefore 
thought proper to establish a standing body of troops 
(amounting to about thirty thousand men), of which the 
king has the eominand 

But this army is only established for one year , at the end 
of that term it is (unless re-ostablished) to bo ipso facto 
disbanded, and as tbo qucBtiou, \\hieh then lies before 
parliament, is not, \\ lusher the army shall he dissolved, but 
whether it shall be established anew, as if it bad never 
existed, any one of the three braniibes of the legislature 
may, by its dissent, hinder its coniiutiance 
Besides, tlu^ fiiiKls for the payment of these troops are to 
be paid b}^ tax(‘s that are not estalihshed for more than one 
year and it ]>eeonu*slikci^isc3 necessary, at the end of this 
term, again to establish tlumi f iin a word, this instrument 
of defemee, ivlnch the cireurastances of modern times have 
caused to be judgcMl necessary, being capable, on the other 
hand, oi* being apjiiual to the most dangerous purposes, has 
been -joined to tlu‘ state by only a slender thread, the knot 
of winch may b(‘ shpp(‘d on the first apjiearance of danger J 

^ The Ifvnd tax and inalt-lax, both have smee, m 'well as the sugar 
duties, been tnade ix'rpetual, or at least until iilteied !)y parbainent — Ed 
f It is also necessary that the parliament, v lieu itrone\^s the act 
against mutiny, should authorise the dilVereat courts martial to punish 
military oileneeH and d{‘S(‘ition It can thereioro refuse the ting oven 
tho necessary ])ow(a of military disciplmc 

J To these laws, or lather conventions, laTwcen king and people, I 
will add till' oath whuh the king takes at Ins oorunaiion, a compact 
■which, if it cannot have th(‘ same jinsaHion ns tho la\\s above mentioned, 
yet, m a maniioiv comprehends them all, and 1ms the farther advantage 
of being dei^bned with more solemnity 
The mchhushop or ha^hop Undl “Will you solemnly promise and 
swear to govern tbo people of this kingdom of England, and the 
dominions thereto belonging, a(‘cordmg to the statutes ol parliament 
agreed on, and the laws and customs of tho same ?” — Tim king or queen 
shall sat/, “ I solcnmly proimso so to do ” 

Archbishop or Will you, to your power, cause Taw and 

justice, in TOorcy, to be executed in all your judgments lay or 
queen I will 

Archbishop or hshop,---^*' Will you, to tho utnioit of your power, 
mamtain tho laws of O-od, tho true profession of the gospel, and the 
protestaiit reformed religion established by tho law ? and will you pro- 
Borve unto the bishops and clergy of this realm, and to tho cliurchos 
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Eui tliese laws, wliicb. limit the kmg’s auihoritj, would 
not, of themselves, have been salHcieiit As they are, after 
all, only laitcllectual barriers, which the king might not at 
all times respect , as the check which the Commons have on 
Ins proceedings, by a rcfnsal of subsidies, affects too much 
the whole state to be exerted on every particular abuse of 
Ins power , and lastly, as even this check might m some 
degree be eluded, either by breaking the promises \\hich 
have prociirred subsidies, or by applying them to uses 
different from those for which they were appointed, the 
constitution has besides supplied the Commons witli the 
means of immediate opposition to the misconduct of govern- 
ment, by giving them a right to impeach the ministers 

It IS true, the king himself* cannot be arraigned before 
judges , because if there were any that could pass sentence 
upon him, it w'ould be they, and not he, wdio must finally 
possess the executive pow cr , but, on the other hand, the 
king cannot act without ministers ; it is therefore those 
ministers, — tliat is, those indispensable instruments, — whom 
they attack 

If, for example, the public money has been employed m a 
manner contrary to the declared intention of those who 
granted it, an impeachment may bo brought against those 
who had the management of it If any abuse of power is 
committed, or in general anything done contrary to tlie 
public w'eal, they pi'osocute those who have hoen either the 
msiruments or the advisers of the measure ^ 

But who shall bo the ]udges to decide in such a cause ^ 
What tribunal will flatter itself that it can give an impar- 
tial decision, wdien it shall see, appearing at its bar, the 
government itself as the accused, and the representatnes of 
the people as the accusers ^ 

commiitod to tlieir charge, all such rights and privileges as by law do 
or shall appertain unto them, or any of them F” — Kmtj or (j/crtoi “'All 
this ] proinibO to do ” 

fJihs, ifio Lmg 03 guren, Imjivq hs or her hmul wpon ihehoh/gohpeU^ 
di(iU The tilings which I have hero before promised I will perform 
and loop So help me God and then shall knh the hook 

^ It was upon these principles that the Commons, in the beginning 
of tbo eighteenth century, impeached the Earl of Orford, who had 
advised tlio treaty of paitation, and the Loid Chancellor Somers, who 
had aJihcod the groat seal to it. 



OP IMPEACnMElS-TS 


77 


It IS before the House of Peers that tlie law bas du^eeted 
tlie Coiiiiiions to carry tlicir accusation , that is, before 
judges, whose dignity, on the one hand, renders them inde- 
pendent, and ivdio, on the other, ha^e a great honour to 
support 111 that ai-^ful function, iihere they have all the 
nation for spectators of their conduct. 

When the impeachment is brought to the Lords, they 
commonly order the person accused to be imprisoned On 
the day ap]}oinied, the deputies of the House of Commons, 
witli the person impeached, make their appearance the 
impeachment is read m his presence; counsel are allowed 
him, us well as time to prepare for his defence , and, at the 
expiration of tins term, the trial goes on from day to day, 
With open doors, and everything is communicated in print 
to the public 

But whatever advantage the law grants to the person 
impeached for his justification, it is from the intrinsic merits 
of his conduct that ho must draw his arguments and proofs 
It would he of no service to him, in order to justify a 
criminal conduct, to allege the commands of the sovereign ; 
or, pleading guilty vith respect to the measures imputed to 
him, to produce the royal pardon ^ It is against the admi- 
niHlration itself that the impeachment is carried on, it 
should therefore by no moans interfere the king can neither 
stop nor suspend its course, but is forced to bobold, as an 
inactive spectator, the discovery of tbe share which he may 
himself have had in tlio illegal proceedings of his servants, 
and to hear his own sentence in the condemnation of his 
nmusLers 

* This poini, m ancient tunes, was far from hcing clearly settled. In 
the year 1078, the CoinnioHB luiving impeached the JHari ol* Danby, he 
pleaded the king’s paidoii m bar to that nnpeaclmieaifc groat alterca- 
tions ensued, which were terminated by the (hs«olution of that parha- 
merit It was afterwards enacted (Si at 12&13W 111 c 2,), “that 
no pardon under the great seal .should be pleaded m bar to an impeacb- 
ment bj' tlie ifou-e ol Conimoua ” 

I once asked a g(‘ntlcmau very learned in the laws of tins country, 
if ibo king could remit tlio jiunisbnient of a man condemned m conse- 
quence of an impeachment of the Jlouso of CWinons he answered me, 
The tones -w ill tell you the king can, and the wings, he cannot But it 
i& not pel 1 laps very material tliat tho question should be decided tbo 
gieat public ends are at tamed when a corrupt minister is removed with 
disgrace, and the whole bjstom of ins pioceodmgs unveiled tothexiublic 
eye 
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Ah admirable expedient ’ winch, by removing and piimsli- 
ing corrupt ministers, affords an immediate remedy for the 
evils of the state, and strongly marks out the bounds 
within which power ought to confined which takes 
away the scandal of guilt and authority united, and calms 
the people by a great and awful act of justice : an ex- 
pedient, in this respect especiallv, so highly useful, that it is 
to the vant of the like that Machiavel attributes the rum 
of his rejmblic 

But all these general precautions to secure the rights of 
the parliament, tliat is, those of the nation itself, against the 
efforts of the executive power, would be vain, if the mem- 
bers themselves remained personally exposed to them 
Being unable openly to attack, with any safety to itself, tlie 
two legislative bodies, and by a forcible exertion of its pre- 
rogatives, to make, as it were, a general assault, the execu- 
tive power might, by subdividing the same prerogatives, 
gain an entrance, and, sometimes by interest, and at others 
by fear, guide the general will, by influencing that of 
individuals 

But the laws which so effectually provide for the safety 
of the people, provide no less for that of the members, 
whether of the House of Peers, or that of the Commons. 
There are not known m England either commmanes^ who 
are always ready to find those guilty whom the wantonness 
of ambition points out, or those secret imprisouments which 
are, in other countries, the nsual expedients of government 
As the forms and maxims of the courts of justice are strictly 
proscribed, and every individual has au invariahlc right to 
be judged according to law, he may obey without fear the 
dictates of public virtue Lastly, w^hat crowns all these pre- 
cautions, is, its being a fundamental maxim, ‘^That the 
freedom of speech, and debates and proceedings in parlia- 
ment, ought not to be impeached or questioned m any court 
or place out of parliament ^ 

The legislators, on the other hand, have not forgotten 
that interest, as well as fear, may impose silence on duty. 

Bill of Biglits, ^rt 9 Yet, m the case of WilkcB, a great consti- 
tutional pnncijilo was grossly violated by declaring Col Luitrell duly 
elected for London — M 
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To prevent its effects, it lias lieen enacted, that all persons 
concerned in the management of any taxes created since 
1692, comimssioners of prize, navj, victualling-olliee, &c , 
comptrollers of the army accounts, agents for regiments, the 
clerks m the different offices of the revenue, persons holding 
any new office under the Crov-n (created since 1705), or 
having a pension under the crown during pleasure, or for 
any term of years, are incapable of being elected members. 
Besides, if any member accepts an office under the crown, 
except it be an officer in the aimy or navy accepting a new 
commission, his seat becomes void though such member is 
capable of being re-elected 

Such are the precautions hitherto taken by the legislators 
for preventing the undue influence of the great prer jgative 
of disposing of rewards and places , precautions wdiich have 
been successively taken, according as circumstances have 
shown them to be necessary , and which, we may thence 
suppose, are ownng to causes powrerful enough to produce 
the establishment of new ones, whenever circumstances 
shall point out the necessity of them.^ 


CHAPTEE IX. 

OP PEIVATE LIBEKTY, OE THE LIBERTY OP iNniVIDTJALS 

We have hitherto treated only of genera] liberty; tliat is, 
of the rights of the nation as a nation, and of its share in 
the government it now remains that we should treat par- 
ticularly of a thing without which this general liberty, being 
absolutely frustrated in its object, would be only a matter 
of ostentation, and even could not long subsist, — I mean the 
liberty of individuals. 

^ IfothiBg can be a better proof of the efficacy of the oanso» tliat 
produce the hberty of the English, than those victories whieh the par- 
liament fiom time to time gams over itself, and in which tho members, 
forgetting all views of private ambition, only think of their interest as 
subjects 

Since this was first written, an excellent regulation has been made for 
the decision of controverted elections. Eormcrly the House decided 
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Private liberty, according to tlie division of tbe Englisli 
lawyers, consists, first, of the nglit of property, that is, of 
the right of enjoying exclusively the gifts of fortune, and all 
the various fruits of one’s industry, secondly, of the right of 
personal security , thirdly, of the locomotive faculty, 
the word liberty m its more confined sense 

Each of these rights, say again the English lawyers, is 
inherent in the person of every Englishman , they are to 
him as an inheritance, and he cannot be deprived of them, 
but by virtue of a sentence passed according to the iaivs 
of the land And, indeed, as tins right of inheritance is 

them m a very summaiy maxiner, and the witnesses were not examined 
upon Ocitli But hy an Act passed a few years ago {a), the decision is 
left to a ]ury, or committee, of fifteen membeis, foimed in the following 
manner — Out of the mombeis piesent, who must not be less than one 
hundred, forty-mne are drawn by lots out of these, oacli candidate 
strikes off one alternately, till theie lemam onl} tlmteen, who, with two 
otheis, named out of the whole house (one by each candidate), are to 
form the committee In oidcr to secure the necessary number of a 
hundred members, all otlioi business m the House is to bo suaponded, 
ill the above operations are completed. 


(^) The temporary Act, 10 Geo III c lG,calledtlieGlronville Act, 1776, 
afterwards amended by other Acts, and repealed by a greatly improved 
Act, 9 Geo IV c 22 (1828 substituted) Previous to the Gren- 
ville Act, conliovertccl elections w^ere decided by the whole bouse. By 
the 9 Geo lY e 22, cornniitteos were to be selected by lot In 1839, 
a new Act was passed tlie selection was not left to chance, but chosen 
from panels, and i educed to 7 by selection By 7 and 8 Yict c 103, 
the numbei ol the election committees aie reduced to 5 At the com- 
mencement of each session the Speaker appoints by wan ant 6 members 
of the House to be a general committee on controverted elections , who 
proceed to “ Select in their disci ction G, 8, 10, or 12 membeis, whom they 
shall think fit to serve as chairmen of election committees ” The mem- 
heis so selected are foimeci into a scpaiate panel, called the chairmen’s 
panel , the members of the general committee, the principal ministers 
and members above sixty years of age, are exempted fiom seiving as 
members of election committees The general committee then divide 
tlie remaining members of the House into 5 panels, flora which the 
members are chosen from those panels by ballot to seivo on election 
committees, to wdiich the electors’ petitions of the respective committees 
are referred by the House tlnough the gencial committee The chair- 
man and four members constitute an election committee The Act con- 
tains 101 clauses, and the form of the schedule to fill up the blank 
©lection recognizances — See Siiqplementai u Illuslmtious, Ho 3 — Bd 
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expressed m English, bp one ■word (httih-nghf), the same as 
that which expresses the king’s title to the crown, it has, 
in times of oppression, been often opposed to linn as a right, 
doubtless of less extent, but of a sanction equal to that of Ins 
own 

One of the principal effects of the right of projierty is, 
that the king can take from his subjects no part of what 
they possess , he must w ait till they themselves grant it to 
him • and this right, wdiicli, as we have seen belorc, is, hy 
its consequences, the bulwark that protects all the others, 
has moreover the immediate effect of preventing one of the 
chief causes of oppression. 

In regard to the attempts to which the right of property 
might he exposed from one individual to another, J believe 
] shall have said everything, when I ha^e observed, that 
there is no man in England who can oppose the irresistible 
power of the law^s , — that, as the judges cannot be deprived 
of their employments but on an accusation hy parliament, tlie 
effect of interest with the sovereign, or with those w ho ap- 
proach his person, can scarcely inllnence their decisions ; — 
that, as the judges theinsel\es have no power to pass seiitonco 
till the matter of fact has been settled by men nommati‘d, 
we may almost say, at the common choice of ilie parties,^ 
all private views, and consequently all respect of persons, 
are banished from the courts of justice. However, that 
'nothing may bo wanting winch may help to throw liglit on 
the subject I have undertaken to treat, 1 sliall relate, in 
general^ wliat is the lawmi civil mattoisthat has taken iilace 
in England. 

"Wlien the Pandects were found at Amalphi, tlio clergy, 
wlio were then the only men that w'orc able to understand 
them, did not neglect that opportunity of increasing the 
influence they had already obtained, and caused them to bo 
received in -the greater pai^t of Europe. England, winch 
was destined to have a constitution m different from that of 
other states, was to be farther distinguished by its rejecting 
the Eoinan laws. 

^ From the extensive right of challenging jur^^mon, winch is allowcfl 
to every person brought to his trial, though not very frequenily iis<k 1 
[At tlie time when PeLohne wrote this remark was true , but lor soino 
years chailcuging ^^urymen has boooino of troquout practice.— Aic/ J 

a 
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Under William the Conqueror, and Ins immediate suc- 
cessors, a multitude of foreign ecclesiastics docked to the 
court of England Their induence over the mind of the 
sovereign, which, in the other states of Europe, as they were 
then constituted, might he considered as matter of little 
importance, was not so in a country where, the sovereign 
hemg all-powerful, to ohtam influence over him was to ob- 
tain power itself The English nobility saw, with the 
greatest jealousy, men of a condition so different from their 
own vested with a power to the attacks of which they were 
immediately exposed , and thought that they would carry 
that power to the height, if they should ever adopt a system 
of laws which those same men sought to introduce, and of 
which they would necessarily become both the depositories 
and the interpreters 

It happened, therefore, by a somewhat singular conjunc- 
tion of circumstances, that, to the Eoman laws, brought 
over to England by monks, the idea of ecclesiastical power 
became associated, in the same manner as the idea of regal 
despotism was afterwards annexed to the religion of the 
same monks, when favoured by kings who endeavoured to 
establish an arbitrary government The nobility at all 
times rejected these laws, even with a degree of ill- 
humour and the usurper Stephen, whose interest it was 
to conciliate their afliections, went so far as to prohibit the 
study of them 

As the general disposition of things brought about a suffi- 
cient degree of intercourse between the nobility or gentry 
and the people, the aversion to the Eoman laws gradually 
sjiread itself far and wide , and those laws, to which their 

The nobility, under tlie reign of Eichard 11 , declared in the Eiench 
language of those times, “Puree que le roialmc d’Engleterio n’etoit 
devant ces heures, no a Fentent du roy notre seignior, et seigniors du 
parlemciit, uiiques ne sera rule ne governe par la loy civil viz , — 
Inasmuch as the kingdom of England was not before this time, nor, 
according to the intent of the kmg our lord, and lords of parliament, 
ever shall bo, ruled or governed by the civil law — Farl Wedmonast 
Ifeb 3, 1379 {cc) — See Biq)^lemental llhistraiion , 3Sfo 4 

(«) Grreat efforts were made by the cleigy and the universities to 
introduce the civil and supersede the common law as arranged by G!*ratian. 
It is considered tliat excluding the study of the common law from the 
xmiversitios originated the Inns of Court in London . — JEd 
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wisdom in many cases, and particularly tlieir extensiveness, 
ought naturally to have procured admittance when the 
English laws themselves were yet but in their infancy, ex- 
perienced the most steady opposition from the lawyers* and 
as those persons who sought to introduce them frequently 
renewed their attempts, there at length arose a kind of 
general combination among the laity to confine them to uni- 
versities and monasteries ^ 

Tins opposition was carried so far, that Fortescue, Chief 
Justice of the King’s Bench, and afterwards Chancellor, 
under Henry VI , wrote a book entitled De Lavdibiis Legum 
Angli(B, in which he proposes to demonstrate the superjoritv 
of the English laws over the civil , and, that noiliing might 
be wanting in his arguments on that subject, he gives tht'm 
the advantage of superior antiquity, and*traces their origin 
to a period much anterior to the foundation of Eomo 

This spirit has been preserved even to much more modern 
times, and when we peruse the many paragraphs which 
Judge Hale has written in his History of the Common Law, 
to prove that, in the few cases in which the civil law is ad- 
mitted in Eugland, it can have no power by virtue of any 
deference dae to the orders of Justinian (a truth vlnch cer- 
tainly had no need of proof), wo plainly see that tins Chief 
Justice, who was also a very great lawyer, had, in tins 
respect, retained somcwliat of the heat of party 

Even at present the English lawj^ors attribute the iiIxTty 
they enjoy, and of which other nations arc deprived, to their 

^ It miglii peihaps be shown, if it belonged to the siil))(‘et, tlinl flu* 
liberty of thinking in religious matteis, wlncli lias at all loniark- 
ablj iirevaibd m England, is dcuved from nearly tlio same c as itn 
political liberty both perhaps arc o’uving to fins, that the sauio m(*n, 
whose interest it is in other countries that the people should h(3 in- 
fluenced by prejudices of a political or religious kind, hate been in 
England fenced to inform and unite with them I shall hero take oc- 
casion to observe, m answer to the reproach made to tlio Ihighsh, by 
President Henault, m his mucli-estcemcd Chronological Jlistory of 
France, “ that the frequent changes of religion which have taken place in 
itngland do not argue any servile disposition in the people; they only 
prove the equilibrium between the then existing sects there wns none 
but what might become the prevailing one, whenever tlio Bovereien 
thought proper to declare for it and it was not England, as people 
religion Bight— it was only its government, wlucii changed ith 
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having rejected, while those nations have admitted, the 
Eoiiian law : which is mistaking the effect for the cause. It 
IS not because the English have rejeclcd the Eoman laws 
that they are free , but it is because they were free (or at 
least bccauBG there existed among them causes which were, 
in process of time, to make them so) that they have been 
able to reject the Eoman laws But even though they had 
admitted those laws, these same circumstances that have 
enabled them to reject the whole, -^ould have likewise 
enabled them to reject those parts w Inch might not ha^ e 
suited them , and they would have seen that it is very pos- 
sible to receive the decisions of the civil law on the subject 
of the servitutes urhanm et without adopting its 

prmciples with respect to the power of the emperors 

Of this the republic of flolland, where the civil law is 
adopted, would afford a proof, if there were not the still 
more striking one of the emperor of G-ermaiiy, who, though, 
in the opinion of the people, he is the successor to tho very 
throne of the Ccesar^, has not, by a great deal, so much 
power as a king of England , and the readmg of the several 
treaties which deprive him of the powder of nominating the 
principal officers of the empire sufficiently show^s that a 
spirit of unlimited submission to monarchical power is no ne- 
cessary consequence of the admission of the Eoman civil law. 

The laws, therefore, that have taken place in England are 
wliat they call the unwritten law (also termed the common 
law), and the statute law 

The unwritten law is thus caRed, not because it is only 
transmitted by tradition from generation to generation, but 
because it is not founded on any known act of the legis- 
lature It receives its force from immemorial custom, and, 
for tho most part, derives its origin from acts of parliament 
enacted in the times which immediately followed the Con- 
quest (particularly those anterior to the tune of Eichard tho 
Eirst), the originals of which are lost. 

The principal objects settled by the common law are the 
rules of descent, the different methods of acquiring property, 
the various forms required for rendermg contracts valid ; in 

* What particularly frightens the English lawyers is, L i, Jjib. I. 
Tit 4, Big . — Qiiod principi legis hcihet vigor em. 
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all wMch points it differs, more or loss, from tlio civil law 
Thus, hj the common law, lands descend to the eldest son, 
to the exclusion of all his brothers and sisters , whereas, by 
the civil law, they are equally divided among the children 
by the common law, property is transferred by writing , but, 
by the civil law, tradition (or actual delivery) is morco^ er 
requisite, &c 

The source from which the decisions of the common law 
are drawn is what is called memona eventorifm, 

and IS found in the collection of judgments that have been 
passed from time immemorial, and which, as wmll as tin* 
proceedings relative to them, are carefully preser\ ed imdcu* 
the title of records In order that the principles esta])lishc*(l 
by such a series of judgments may ho known, extracts of 
them are, from time to time, published iiiidor tlic' name of 
reports, and these reports reach, by a regular series, so far 
hack as the reign of Edward the Second, iiiclusiYely. 

Besides this collection, which is pretty voluminous, tlicre 
are also some ancicni writers of great autiionty among 
lawyers, such as Glanvtl, flourislied in tlie roigii of 
Henry the Second, Br acton, who wrote under Henry the 
Third , Fleta, and Lyiteffon Among more niodeni 
authors, is Sir Edward Coke, Lord Chief Justice of th(‘ 


^ The author niiglit also have added Eortoseiu', Henry IForn, irerig- 
liam, and ilio Coii^sinmin It is piotcnvled that the Const tinKci ?ir 
was compiled long bcfoio ilio time ol Willuiin Ihe ()oii(|iu‘rof, 
and bi ought over by liim Tins is not probable Tt (‘oniauiH Hoveral 
passages horn Qlanuilo, altliougli his eourly of justice, ongimil vnis, 
&c , aie not incntionod m that compilnl ion Tt cohtaiiH inan> of the law h 
of Edvvard llio Confossoi, and other Saigon puncos, uhngled wdh 
irrelative Norman customs oi Liws — Bet 
Mmmilph de was Henry the Second’s Cluefluhi ice. He jh 

the reputed author of tho “Tractnius do L^gibus et CousuetudmibuK 
Eegiii Anghas, &o ” It was fast jmnted, by the udvieo of* Hir Willinm 
Stamfert, in Svo without date, but prcviouB to 1551, when anew edition 
was printed m London, lilach of its fourteen books is appropriated to 
a special division of the law, and it contains copies of tho original writs 
then m use — Bd 

JoJni Bracton was Judge itinerant in tho reign of ITonry ITT and 
Edward 1 His work, in five books, ‘'l)e Logibus ct Consuetudinibus 
AngbiE,” first printed m London, loG9, forms a code of our old eoimnon 
law of great value and authority He often quotes JuMtiiuan, witb 
whoso laws he appears to have been perfectly familiar — -AV/. 

Tho “ Mirror de Justice,” which was written by Andx'ew Horn m the 
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King’s Bench, under James the Eirst, -who has written four 
hooks of Institutes, and is at present the oracle of the 
common law 

The common law moreover comprehends some particular 
customs, which are fragments of the ancient Sajon law's, 
escaped trom the disaster of the Conquest such as that called 
Gavel-hnd, in the county of Kent, hy w'hich lands are 
divided equally between or among the sons , and that called 
Borough-English, hj which, in some districl3s, lands descend 
to the youngest son 

The cml law', in the few instances where it is admitted, 
is likewise comprehended under the unwritten lavf, because 
it IS of force only so far as it has been authorised by imme- 
morial custom Some of its principles are followed in the 
Ecclesiastical Courts, in the Courts of Admiralty, and in the 
Courts of the two TJnivcrsities , but it is there nothing more 
than lex svh lege gr avion , and these different courts must 
conform to acts of parliament, and to the sense given to 

roign of Edward II , is a very cuiious work m its view of the duty of 
,]ud'geb, and m its quotations from Sawn Eolls and Year Bools —Bd 
Britton, or John Bieton, a judge, wrote a “ Manual or Summary of 
the Laws in Eoice in the Beigns of Edwards I and II and written m 
the old Erencli of the 13tli century it is curious and valuable, as 
runnuig throughout m the name of the king — Bd 

Sir Eulp de Hcngham was Chief Justice of the King’s Bench and of 
the Common Pleas under Edward I His Hengham Magna and 
Parva, or Summas, treat of obsolete proceedings m defaults and Bs 60 ?ns 
Prom bad Latin they v^cie tianslated into woise English , hut after- 
wards rendered into at least intelligible Latin by Selden, and published 
alone with Poitescue’s work with English notes — Bd 
The author of Flela occasionally tianscnbes Bract on literally. Ho 
treats of the Pleas of the Crown, of the King’s Household (very curious), 
the piactice of the courts, forms of wnts, &c. The title is said to be 
derived from the author having 'written it in the Elect Prison ? — Bd, 

Sir John Eortescue was Chief Justice of the King’s Bench m the 
reign of Henry VI His Latin dialogues between himself and the king, 
entitled De Laudihus Legum Anglise,” consist chiefly of an eulogy of 
the common law. It is a^yery instructive hook , the flist rude trans- 
lation, by Mulcaster, was revised by Selden, and published with notes 
and with the Summas Renylmm, In the roign of Edward IV., the 
voluminous leports of the Year Books wore abbreviated under short 
heads by Nicholas Statham, one of the Barons of the Exchequer — Bd 
Sir Thomas Littleton was a Justice of Common Pleas in the roign of 
Edward IV. His “ Book of Tenures” is of inestimable value. Coke’s 
“Institutes,” and “Complete Copy-Holder,” are commentaries on 
Littleton. — Bd, 
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them by the courts of common law, being moreover sub- 
jected to the control of the latter. 

Lastly, the written law is the collection of the various 
acfcs of parhainent, the originals of which are carefully pre- 
served, especially since the reign of Edward tlie Third 
Without entering into the distinctions made by law^yers 
with respect to them — such as puhlw and prwate acts, 
declaratory acts, or such as are made to extend or restrain 
the common law, &c , — it will be sufficient to observe that, 
being the result of the united wills of the three constituent 
parts of the legislature, they in all cases supersede both the 
common law and all former statutes , and the judges must 
take cognizance of them, and decide in conformity to 
them, even though they had not been alleged by the 
parties ^ 

The different courts for the administration of justice in 
England are, — 

I. The Court of Common Pleas It formerly made a 
part of t]iQAula Regis (the king’s hall or court) , but as the 
latter was bound by its institution alwaj^s to follow the 
person of the king, and private individuals experienced gnait 
difficulties in obtaining i chef from a court that was ambu- 
latory and always in motion, it was made one of the articles 
of the Gri'eat Charter, that the Court of Common Pleas 
should thenceforward be lioldon in a fixed place ,t and since 

^ Unless they bo private acts 

t Commiima placita non sequanUii ciniam nostrmrit sed teneaniuf tn 
aliguo loco an to — Magna Chaita, cap 17 

Sir Edward Coke gave Ins opinion that the Court of Common Plcan 
was distinct from the Aula Regis, before the Coiiquest, and not ongi^ 
naUy created by Magna Charta , although all original writs might have 
been returnable in the Ranco Regis, where Oonnnon Picas might also 
liave been held — Riejaee to Eighth Repot I and Ihtst Jnsiilute. Maddox 
assigns a much later 'period to the election of tins Co ink — See Ifuiory 
of the Exchequer — Ed 

The Court of Common Pleas is now prosidcd over by one Chief 
Justice and four puisne judges Its jurisdiction extends over all Eng^ 
land , previously to 1830 it had no original jurisdiction peculiar to 
itself Its authority was, until after the Act 1 Will IV, c ^0, and 
the Act 11 Will IV c 39, as the king’s mandate, issued out of the 
Court of Chancery, to proceed in the determination of causes therein 
mentioned . — Ed 

The Common Pleas has power to grant writs of Habeas Corpus in all 



88 


THE COHSTITFTIOH OE EHaLAHH. 


tKat time it lias been seated at ’Westminster It is com- 
posed of a Lord Cliief Justice, and three other judges , and 
appeals from its judgments, usually called writs of e? ror, are 
brought before the Court of King’s Bench. 

II. The Court of Exchequer It was origmally established 
to determine those causes in which the king, or his servants, 
or accomptaiits, were concerned, and has gradually become 
open to all persons The confining the power of this court 
to the above class of persons is therefore now a more fiction , 
only a man must, for form’s sake, set forth m his declara- 
tion that he is debtor to the king, whether ho bo so or 
n6 This court is composed of the Chief Baron of the 
Exchequer, and three other judges 

cases, to pimish ifcs own officers and ministers and others for contempt 
against tlic rules and orders of the court 

AYhen the original Aala Rif is was dissolved, the Court of Q,ueen’s 
Boneh had the cognizance of all tiespassos against the king’s peace, and 
a control over all infoiior courts 

The E\ehequer holds jurisdiction ovci all revenue cases Both the 
Queen’s Boneh and Excheqnei, by fichtious proceedings, contrived to 
apiiiopriato a greit shaie of the jurisdiction ot the Common Pleas, to 
winch were carried all causes of a purely civil nature betw eon private 
persons N'early all causes between plaintiffs and defendants may be 
indiseiiminatcly tried m each of the three courts Before the x^assing 
of 3 and 4i William IV c 27, the Court of Common Pleas held exclusive 
jurisdiction in all actions called real, as they concerned “Eieoholds or 
Recilityr including common assurances of recoveries and fines , but, 
since the passing of this act, the Common Pleas does not possess the 
same exclusive jurisdiction, except m the foims of actions of Bower and 
Quare imjpedU By^dVicl c 18, ajipeals from the decisions of tlio 
Eorising Barristers, in rcgaid to disputed claims to vote for Members 
of Parliament, are to be made to this court Since tlie passing of 
2 Will ly c 39 (Lord Tenterden’s Bill), an nmformity of process m 
the three courts of law, m all pcisonal actions, has been provided by 
writs of summons and capias By 11 Goo IV and 1 Will IV e 70, 
appeals from the Common Picas, wliicli were xireviously, by writ of 
error, made to the Justice of the ICmg’s Bench, liave been discontinued, 
and a Coui’t of Error in the Exclicquor Chamber estabhshed, v hero 
appeals arc earned from the three couits, and -w lienee an axipeal may 
still lie to the tionse of Peers — Ed 

^ Pohdoro Virgil, m his History, book ix p. 154, says, that when 
William 1. instituted the Excliequex in England, it was “corrujitly 
called but that “it should bo called Rlatarmm,m it uas 
the firm support of the crown or kingdom, nothing being of greater 
force to establish a kingdom than revenue ” — Ed, 

Maddox says that the Exchequer took its name from the chequered 
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III The Court of King’s Eoncli forms that part of tlio 
Aula Megis -wliicli continued to subsist after tKo dismember- 

clotli whieli was wont to be laid on tlie table tlieie — Hist ’Eiclieq 
vol 1 p IGl But m tlie followmg page be refers to tbc Evcliequer 
of Normandy mentioned m the Gimd Gust urn or Code of 
Norman Laws and Customs The Norman French probably deriTOd 
the word JEchiqitier from the Latin Scaccaiium , and the English no 
doubt borrowed the name from the French Camden, however, in his 
Biitanma, quoting G-ervase of Tilbury, who lived or wrote about 1160, 
says, — ■“ Scaceanum tabula est quadrangula qum loiigitudme quasi 
decern ]3edum ot qumq latitudine ad modum mensse circumsedentibus 
apposita , vmchque habot hmbum latitudims quasi quatuor digitorum 
Bupponitur Scaccario annus in ternino Paschse emptus non quihbet, seel 
mger vmgis distmctus, distantibus ^sevirgis volpodis velpalmm es.tent'T' 
spatio ” — M 

The Cuu) t of Exchequer now consists of the Chancellor of the Evcliequer 
for the time being, a Chief Justice, and fom* puisne judges, Tlie first 
judge is called Chief Baron, and the other four, Bai’ons of the Exchequer 
(See Selden’s Titles of Honour ) This court, which was regarded as 
Fisciis Fnncipzs, or Alim turn Puhlicim^ is nov/ considered the lowest 
in rank of the great courts. It was formerly held at the King’s Palace, 
and all causes involving the rights and revenues of the Grown were sup- 
posed to be heard and determined there Its ti'easiiry was the chief 
deposit of the records of other courts The summonses or writs to 
assemble Parliament were issued by its oifieors, and its acts and dcoiccb 
relating to the king’s revenues were not controlled by any oilier of tbc 
ordinary rojal eoimts ol justice At present it consists of tvo divLsions 
— one as a court of common law, the olhci holding jurisdiciion mail 
matters relating to the excise, customs, and other* pul iho i even lies. 
Formerly the ])laintilf’ was obliged fictitiously to allege Innisclf tlie king’s 
debtor before the com t could take cognizance of Ins plea. But the 
2 Wm IV c 39, assimilates the jiraetice of all the common law coinUs, 
Tlio 3 and 4 Wm IV" abolislics tlio olliccs of Lord Treasurer, 
Eomembrancer, Seeondanes, Deputy Kemcnibrancor, nud luunorouB 
smcciue oiriccs Some other upiiomtmcnts were abolished bv tlio 
5 and G Viot c 8G,— 

The Com t of Evcliequer Chamber was first cstabhaliod in the 31st of 
Edward III In this court the judges ot the superior courts liear 
arguments m important cummal cuhoh, and m cases of magnitude and 
difficulty, in which doubts have arisen in the eoi iris below. Isa Court 
of Error this division of the supcrioi courts is regulated by the 
11 Goo IV and 1 Wm IV* c 70 In Scotland several sinecure offices 
m the Court of Exchequer wore abolished in 1832 by the 2 & S Wm IV. 
c 54. In Ireland the Court of Excliequer still consists of a Chief Justice 
or Baron, and Justices or Barons, wlioso apjiomlments are regulated by 
the 4) Geo. ITI o 30, the act by which the court was instituted The 
Olmneellor of the Exchequer may bo considered only as an honorary 
judge, as ho never sits during pleadings m that court — 
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ing of tlie Common Pleas This court enjoys the most 
extensive authority of all other courts : it has the super- 
intendence over all corporations, and keeps the various 
jurisdictions in the kingdom within their respective hounds. 
It takes cognizance, according to the end of its original 
institution, of all criminal causes, and even of many causes 
merely civil It is composed of the Lord Chief Justice and 
three other judges Writs of error against the judgments 
passed in this court in civil matters are brought before the 
Court of the Excheq^uer Chamber, or, in most cases, before 
the House of Peers 

TV, The Court of the Exchequer Chamber. When this 
court IS formed by the four barons or judges of the Ex- 
chequer, together with the chancellor and treasurer of the 
same, it sits as a court of equity When it is formed by 
the twelve judges, to whom sometimes the Lord Chancellor is 
joined, its office is to deliberate, when properly referred and 
applied to, and give an opinion on important and difficult 
causes, before judgments are passed upon them in those 
courts where the causes are depending.'^ 

* The Queen’s or King’s Bench (Aula Eeps), at a very early period 
of English history had a jurisdiction not only in pleas ol the crown, but 
in common pleas, and in pleas of tho Exchequer It was aLo united 
with the Grand Comal, \\i\hl the office of Chief Justiciary was abolished 
by Edward III But its original connection with the Grand Council, 
as the High Court of Parliament, is still continued, although tho Peers 
exercise no jurisdiction, except in cases of appeal fiom tho modern 
Queen’s Bench or inferior courts, and m cases ol impeachment by the 
Commons — Ed 

Except with regard to the Eorests tho Court of Common Pleas 
ceased, m the leign of Edwaid I , to follow the king, and the Justices 
m El/re were supplanted by J ustices at Nisi Frius, 

The Couit of Queen’s Bench has one Chief Justice, called the Lord 
Chief Justice of England, and four |)uisne judges and although it 
ranks higher than the Courts of Common Pleas and Exchequer, its 
practice and jurisdiction are now nearly similar By a recent statute, 
any person may be summoned for the fulfilment of any contract enterod 
into m England to appear m any of the high courts of law at Westmin- 
ster, and, in case of non-appearance either personally or by counsel, 
judgment will go by default Upon such judgment, if m the Kingdom, 
he can be arrested, and his goods may be attached whether m or out of 
the kmgdom — Ed, 
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CIIAPTEE X. 

OIT THE LAW THAT IS OBSEBYED IN ENaLAND IN EEGAHD TO CITIl 
MATTERS 

CoN'CEENiNGi- tlie manner m which justice is adiniiiisterod in 
England, in civil matters, and the land of law that obtains 
in that respect, the follow uig observations ma.y be made 
The beginning of a civil process in England, or the iirsi 
step usually taken in brmging an action, is the seizing, by 
public authority, the person against whom that action is 
brought. This is done with a view to secure such person’s 
appearance before a judge, or at least make bun give sureties 
for that purpose In most of the countries of Europe, 
w^here the forms introduced into the Eoman civil law in 
the reigns of the later emperors have been imitated, a dif- 
ferent method has been adopted to procure a man’s appear- 
ance before a court of justice The usual practice is to have 

the person sued summoned to appear before the court, by a 
public officer belonging to it, a week beforehand if no 
regard is paid to sneli summons twueo repeated, the plaintiff 
(or his attorney) is admitted to make before the court a 
formal reading of his demand, wdiich is then granted to him, 
and he may proceed to execution t 
In this mode of proceeding, it is taken for granted that 
a person who declines to appear before a judge to answer 
the demand of another, after being properly sammoiicd, 
acknowledges the justice of such demand , and this suppo- 
sition is very just and rational. Hoavcvct, the abovo- 

^ Arrestment and imprisonment Tor debt, or any civil action by mofano 
process, was abolished by tlie 1 & 2 Viet c 110, except m certam cases 
specially provided for m that act This has ])roved a great amelioration 
in the law, and a security against malicious jirosccutions ; and Iho oliango 
has been found more tavourable to the creditor, than wlieu the old Tleet 
l^neon existed, and when a debtor might bo incarcerated for lite by a 
mahcious creditor The extension of the jurisdiction of the County 
Courts has also tended to decrease the expenses and expechto litigation 
m matters of debt — A'-q?. 

t If judgment is recorded on default of appearance, a proclamation 
of outlawry against the defaulter may bo published by the shorilT — 
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mentioned practice of securing beforehand the body of a 
person sued, though not so mild in its execution as that just 
now described, nor even more effectual, appears more ob- 
vious, and IS more readdy adopted, in those times when 
courts of law begin to be formed m a nation, and rules of 
distributive justice to be established , and it is very likely 
followed m England as a continuation of the methods 
that were adopted when the Enghsh laws were yet in their 
infancy. 

In the times we mention, when laws begin to bo formed 
ill a country, the administration of justice between indi- 
viduals is commonly lodged in the same hands which are 
intrusted with the pubhc and military authority of the state 
Judges, invested with a power of this kind, like to carry on 
their operations with a high hand . they consider the re- 
fusal of a inau to appear before them, not as being barely 
an expedient to avoid doing that which is just, but as a 
contempt of them authority they of course look upon 
themselves as being bound to vindicate it , and a writ of 
capias IS speedily issued to apprehend the refractory defend- 
ant A preliminary writ or order of this kind becomes m 
time the first regular step of a law-suit , and hence it seems 
to have happened, that in the English courts of law, if I am 
rightly informed, a writ of capias is either issued before the 
OTiffiml writ itself (which contains the summons of tho 
plaintiff, and a formal delmeaiion of his case), or is joined to 
such writ by means of an ae etiam capias^ and is served along 
with it 

In Borne, where the distribution of civil justice was at 
first lodged in the hands of tho kings, aiid afterwards of tho 
consuls, the method of seizing the person of amanagamstw hom 
a demand of any kind was jireferred, previously to any judg- 
ment being passed against him, was likewise adopted, and 
continued to be followed aftci" the institution of the prmtor’s 
court, to whom the cml branch of the power of tho consuls 
was aftei’wards delegated ; and it lasted to very late times, — 
that is, to the times when those capital alterations were 
made in the Eoman civil law, during the reigns of the later 

* The legal forms in common pleas have hcon greatly simplified m 
1852 by tho Common Pleas Procedure Act . — Bd 
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emperors, 'whicli gave it tlie form it no'vv lias m tliose codes 
or collections of wliicb. we arc m possession. 

A very singular degree of \iolence even took place in 
Eome, intbe method used to secure the persons of those 
against whom a legal demand v^ as preferred. In England, 
the way to seize a man under such ciTcumstances is by 
means of a public officer, supplied with a writ or order for 
that purpose, supposed to be directed to him (or to the 
sheriff hjs employer) from the king himseffi. But, in Eome, 
every one became a kind of public officer in his ovtii cause, 
to assert the prsetor’s prerogative , and, \nthout any ostem 
sihle legal license or badge of public authority, had a right 
to seize by force the person of his opponent, vhereverhe 
met him The practice was, that the plaintiff* first sum- 
moned the person sned with a loud voice, to follow him be- 
fore the court of the prsstor ^ When tlie defendant refused 
to obey such summons, the plamtiflp, by means of tlie ords 
beet anfestan requested the bystanders to be witnesses of 
the fact , as a rememhranee of which he touched the ears of 
each of them , and then proceeded to seize his opponent, by 
throvmg his arms around his neck [phtotto collo)^ tlius en- 
deavouring to drag him before the pnetor When the 
person sued vas, through age or sickness, disabled from 
following the plaintifT, tlio latter ^\as directed by the Jaw of 
theTwehe Tables to supply him witli a homo {jiimeatum 
dato) 

The above method of proceeding was, however, in after- 
times mitigated, thougli very late and slowly In the first 
place, it became unlawful to seize a man in Ins own house, 
as it was the abode of his domestic gods. Women of good 
family were in time protected from the severity of the aboyp 
custom, and they could no longer bo dragged by force before 
the tribunal of the praetor The method of placing a sick or 
aged person by force upon a horse seems to have been abo- 
lished during the later times of tho republic. Emancipated 
sons, and freed slaves, wore afterwards restrained from sum- 
moning tlicir parents, or lato masters, without having ex- 
pressly obtained the prmtor’s leave, under the penalty of 

^ Ad tnhmal s^u&te^ %njm 
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fifty pieces of gold. Howerer, so late as tlie time of Pliny, 
tlie old mode oi summoningj or carrying by force, before a 
judge, eontmiied ui general to subsist , thougb, in the time 
of tJlpiaii, tbe necessity of expressly obtaining tlie prmtor’s 
leave was extended to all cases and persons , and, in Con- 
stantine’s reign, tliO method began to be established of 
having the legal summons served only by means of a public 
officer appointed for that purpose After that time, other 
changes in the former law were introduced, from which the 
mode of proceeding now used on the contment of Europe 
has been borrowed 

In England, likewise, some changes, we may observe, 
have been wrought m the law and practice concerning the 
arrests of sued persons, though as slowly and late as 
those efiected in the E-oman republic or empire, if not more 
so ; which evinces the great impediments of various kinds 
that obstruct the improvement of laws in every nation. So 
late as the reign of king George the Eirst, an act vras passed 
to prohibit the practice of previous personal arrest, in cases 
of demand under two pounds sterling , and, since that time, 
those courts, justly called of Conscience, have been esta- 
blished, in which such demands are to be summarily decided, 
and simple summons, without arrest, can only be used A 
bill was afterwards enacted (on the motion ’of Lord Beau- 
champ, whose name deserves to be recorded), by which the 
prohibition of arrest was extended to ah cases of debt under 
ten pounds sterhng , a bill, the passing of which was of 
twenty, or even a hundred times more real importance than 
the nse or fall of a favourite, or a minister, though it has, 
perhaps, been honoured with a less degree of attention by 
the pubhc 

Other peculiarities of the Enghsh civil law are, the great 
refinements, formahties, and strictness that prevail in it 
Concerning such refinements, which are rather imperfec- 
tions, the same observation may be made that has been 
introduced above, in regard to the mode and frequency of 
cml arrest in England , which is, that they are continua- 
tions of methods adopted when the English law began to bo 
formed, and are the consequences of the situation in which 
the English placed themselves when they rejected the 
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ready-made code of tlie Eoman cml law, and ratlier 
chose to become their own law-makers, and raise from 
the ground the structure of their own national civil code , 
which code, it may be observed, is as yet in the first 
stage of its formation, as the Boman law itself was during 
the times of the republic, and in the reigns of the first 
emperors * 

The time at which the power of admmistering justice to 
individuals becomes separated from the military power (an 
event which happens sooner or later in diflerent countries), 
IS the real cera of the origin of a regular system of laws m 
a nation. Judges being now deprived of the power of the 
sword, or (which amounts to the same) being obliged to 
borrow that power from other persons, endeavour to find 
their resources within their own courts, and, if possible, to 
obtain submission to their decrees from the great regularity 
of their proceedings, and the reputation of the impartiality 
of their decisions At the same time, also, lawyers begm to 
crowd m numbers to courts, which it is no longer dangeroas 
to approach, and add their refinements to the rules already 
set down either by the legislature or the judges. As the 
employing of them, especially in the begiamng, is matter of 
choice, and they fear, that, if bare common sense ■wore 
thought sufficient to conduct a lawsuit, every body might 
imagine he knows as much as they do, they conlnvo diffi- 
culties tomake their assistance needful. As the' true science 
of the law, which is no other than the kno-v\ ledge oi‘ a long 
series of former rules and precedents, cannot as } t't evist, 
they endeavour to create an artificial one to ri 'com mend 
themselves by. Eormal distinctions and definitions arc in- 
vented to express the dificrcnt kinds of claims that men may 
sot up against one another, in winch almost the same nicety 
IS displayed as that used by philosophers in classing the 
different subjects, or hngdoms^ of natural history. Settled 
foms of words, under the name of writ8, or the like, are 

* The rofmemonts and formalities aUuded to by De Lolmo liave, 
since he wrote, been greatly modified , but tlio bene&s of onr common 
law cannot be thoroughly understood or apjireciated until the groat 
mass of our statute laws and rc})orl.s is reduced into a compendious 
and systematic code m plain and mlelligiblo language, — AV. 
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devised to set forfh. tkose claims , and, like introdiietoiy 
passes, serve to usher claimants into the temple of justice. 
I'or fear their clients should desert them after their first 
introduction, like a sick man who rests contented with a 
single visit of the physician, lawyers contrive other cere- 
monies and technical forms for the farther conduct of the 
process and the pleadings , and, in order still more safely to 
bind their clients to their dommion, they at length make 
every error relating to their professional regulations, whether 
it he a misnomer^ a mispleading^ or the like transgression, to 
be of as fatal a consequence as a failure against the laws of 
strict justice Upon the foundation of the above-mentioned 
definitions, and metaphysical distinctions of cases and ac- 
tions, a number of strict rules of law are moreover raised, 
with which none can he acquainted but such as are complete 
masters of those distinctions and definitions 

To a person who, in a posterior age, observes for the first 
time such refinements m the distribution of justice, they 
appear very strange, and even ridiculous Yet, it must be 
confessed, that durmg the times of the first institution of 
magistracies and courts of a civil nature, ceremonies and for- 
malities of difierent kmds are very useful to procure to such 
courts both the confidence of those persons who are brought 
before them, and the respect of the public at large , and 
they thereby become actual substitutes for military force, 
which, till then, had been the chief support of judges. 
Those same forms and professional regulations are moreover 
useful to give uniformity to the proceedings of the lawyers 
and of the courts of law, and to ensure constancy and stea- 
diness to the rules which they set down among themselves. 
And if the whole system of the refinements we mention 
continue to subsist m very remote ages, it is m great mea- 
sure owing (not to mention other causes) to their havmg so 
coalesced with the essential parts of the law as to make 
danger, or at least great difficulties, he apprehended from a 
separation , and they may, m that respect, he compared with 
a scaffolding used m the raising of a house, which, though 
only intended to set the materials and support the huildera, 
happens to he suffered for a long time to stand, because it 
IS thought the removal of it might endanger the building. 
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Ycry singular law formalities and refined practices, of the 
hind here alluded to, had been contrived by the first juris- 
consults in Eome, with a view to amplify the rules set dov n 
in the laws of the Twelve Tables ; which, being few, and 
engraven on brass, everybody could know as well as they: 
it even was a general custom to give those laws to children 
to learn, as we are informed by Cicoro 

Yery accurate definitions, as well as distinct branches of 
cases and actions, were contrived by the first Eoinaii jiiris- 
coiisults , and when a man had once made his election of 
that peculiar kind of action, by which he chose to pursue his 
claim, it became out of his power to alter it Settled forms 
of words, called achones legis^ were moreover contrived, 
which men must absolutely use to set forth their demands 
The party himself was to recite the appointed words before 
the praetor , and should he unfortunately happen to miss or 
add a single word, so as to seem to alter his real case or de- 
mand, he lost his suit thereby To this an allusion is made 
by Cicero, when he says, “ We have a civil law so consti- 
tuted, that a man becomes nonsuited who has not proceeded 
in the manner he should have donc.”^ An observation of 
the like nature is also to be found m Quintilian, •vhoso 
expressions on tlie subject arc as follows * — ‘‘ There is besides 
another danger , for if hut one word has been mistaken, wo 
are to be considered as having failed m every point of our 
suit Similar solemnities and appropriated forms of 
words were moreover necessary to introduce the reciprocal 
answers and replies of the parties, to rc(][Luro and accept 
sureties, to produce witnesses, <fec 

Of the above achones legis, tho Eoman juriHConsults and 
pontiffs had carefully kept the exclusive kno-w ledge to them- 
selves, as well as of those days on which religion did not 
allow courts of law to sit J Cn IHavius, secroiary to Appms 
Claudius, having happened to divulge tho secret of those 
momentous forms (an act for winch he was afterwards pre- 

^ Ba fus mile Jiahemm constitidew^ nt causd cadal ts fui non qtimad- 
modtm opoitei e^ent Telnyont IL 19 . 

t Bst etiam penailosnm^ qnum, si mo nerho sit erratum totd emsd cen- 
dme videamur Inst. Orat. Vll 3 
J Dies fai>k et nejasti. 
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ferred bj ilie people) jurisconsults contrived fresli ones, 
wliicli tliey began to keep written with secret ciphers but 
a member of tbeir own body again betrayed them, and the 
now collection which be published was called Jus Mhanim^ 
from his name (Sex JElius), in the same manner as the 
former collection had been called Jus Flavianum. However, 
it does not seem that the influence of lawyers became much 
abridged by those two collections besides written infor- 
mation of that sort, practice is also necessary and the 
public collections we mention, like the many books that 
have been published on the English law, could hardly enable 
a man to become a lawyer, at least sufficiently so as to con- 
duct a lawsuit * 

Modern civilians have been at uncommon pains to find 
out and produce the ancient foi mulcB we mention , in which 
they have really had great success Old comic writers, 
such as Plautus and Terence, have supplied them with 
several , the settled words, for instance, used to claim the 
property of a slave, frequently occur in their works t 

^ The Roman jurisconsults had extended their skill to ob]ects of 
wUmimy jimsdiction as well as those of contentious jurisdiction, and had 
devised peculiar formalities, forms of words, distinctions, and defini- 
tions, in regard to obligations between man and man, stipulations, dona- 
tions, spousals, and especially last wills, m all which they had displayed 
surprising nicety, refinement, accuracy, and strictness The English 
lawyers have not bestowed so much pains on the objects of mlmitaiy 
jurisdiction, noi anything like it 

t The words addressed to the plaintifi*, by the .person sued, when 
the latter made his appearance on the day for which he had been com- 
pelled to give sureties, were as follow, and are alluded to by Plant 
CuTciil I 3 v 5 * — “ Where art thou who bast obliged me to give 
sureties ^ Where art thou who summonedst me ? Her© I stand before 
thee do thyself stand before me” To which the plaintiff made 
answci, “ Ilcie I am ” The defendant replied, " What dost thou Say ?” 
The plaintiff answered, “ I say {Jtoy * — and then followed the form of 
words by which he chose to express his action Vh in, es, qm mevudaius 
es ^ TJh tn es, qm me citdsii /* JEcce ego me iihi sisfo , tu contra et te 
m%h sisfe^ 

If the action, for instance, was brought on account of goods stolen, 
the settled penalty (or damages) for which was the restitubon of twice 
the value, the words to be used were, AIO decern aweos miht furto tuo 
alesse, ieque eo nomine viginti aureos miki dare oportere. Eor work done, 
such as cleaning of clothes, &e — ^Aio te mihi intici modmm, de quo 
inter nos comemt ob pohta vestmenta tua^ dare oportere Eor recovering 
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Extremely like the above actiones legts are tbe writs used 
HI the Englisb courts of law. Those writs are framed for, 
and adajited to, every branch or clenommation ot actions, 
such as detinue, trespass, action upon the case, atcompf, and 
covenant, &c , the same strictness obtains m regard to them 
as did in regard to the Eoman forimilee above-mentioned 
there is the same danger in misapplying them, or in fail ing 
in any part of them and, to use the words of an English 
law-writer on the subject, “Writs must be rightly directed, 
or they will be nought In all writs, care must bo had tliat 
they be laid and formed according to their case, and so pur- 
sued in the process thereof”^ 

The same formality likewise prevails in the English plead-^ 
mgs and conduct of the process as obtained in the old lloman 
law proceedings , and m the same manner as the Eoman 
jurisconsults had their aciioms postulationes et editiones, 
their mficiationes, exceptiones, sponsiones, rephcat tones, dvpli* 
cationes, ^c , so the English lawyers have their counts, bars^ 
replications, rejoindeis, sur^rejoinders, rebutters, sur"? ebufters^ 
^c, A scrupulous accuracy, in observing certain roles, is 
moreover necessary m the management of those pleadings. 
The following are the words of an English law-writer on the 
subject “ Though the art of pleading wuis in its nature and 

the value of the slave killed by another citizen— A to ie homtnem moum 
occidme, teqtie mih quantum tile hoc anno ptiiumijuit date upot trie, l<’or 
damages done by a vicious animal— Aio hoveni Mrem stivam weiou. Sit- 
chimy cortiii pdime et orciclt&se, eoqne nomine Menu am, ant seim (nluiiu-- 
tionem prmlare, aut bovem mi hi novas ilam\ opoileie, or, A JO uisetn 
Mmmi vulnus mtnlme, et Mcevmm quantum lequius melius mi hi dme, onor- 
tere, 

It may be observed, that the particular kind of remedy winch was 
provided by the law for tho case before the court was expressly jioinicd 
- out in the formula used by a plamtitf, and in regard to this no mistake 
was to be made Thus, m the last-quoted formula, tho words qmntmn 
mqums mehus show that the praetor was to appoint inferior judges both 
to ascertain the damage done, and dotenmne finally upon the case, 
according to the direction he previously gave them , those words being 
exclusively appropriated to the kind of ai’tions called arhiranie, from 
the above-mentioned judges or arbitrators In actions brought to 
require the execution of conventions that had no name, the convention 
itself was expressed in the iormula, such is that which is recited 
above, relating to work done by the plaintiff, &c. 

^ Jacob’s Law Dictionary. See Wnt. 
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design only to render tlie fact plain and intelligible, and to 
bring tlie matter to judgment with convenient certainty, it 
began to degenerate from its primitive simplicity Pleaders, 
yea and judges, have become too curious in that respect , 
pleadings at length ended in a piece of nicety and curiosity, 
by which the miscarriage of many a cause, upon small trivial 
objections, has been occasioned 

There is, however, a diflerence between the Eoman ac- 
tiones legis^ and the English writs, which is, that the former 
might be fiamed when new ones were necessary, by the 
prjEtor or judge of the court, or, in some cases, by the body 
of the jurisconsults themselves, — ^whereas wi its, when v anted 
for such now cases as may offer, can only be devised by a 
distinct judge or court, exclusively invested with such powers, 
VIZ , the High Court of Chancery The issuing of writs 
already existing, for the different eases to which they belong, 
is also expressly reserved to this court , and so important 
has lbs office on those two points been deemed hy lawyers, 
that it has been called, by way of eminence, the manufactory 
of jnstico {qffiQiua justitice) Original write, besides, when 
once framed, are not at any time to he altered, except hy 
parliamentary authority t 

Of so much weight in the English law are these original 
delineations of cases, that no cause is suffered to be pro- 
ceeded upon, unless they first appear as legal introductors 
to it However important or interesting the case, the 
judge, till he sees the writ he is used to, or at least a writ 

* Cunningham’s Law Dictionary See JBlmdmgs 

t Writs, legally issued, arc also necessary for executing the different 
incidental proceedings that may take place in the course of a lav suit, 
such as producing witnesses, &c The names given to the different 
binds of writs are usually derived from the first Latin words by which ^ 
they began when they were written m Latin, or at least from some 
remarkable word in them, which gives rise to expressions sijlBciently 
uncouth and mimtolhgible Thus a p 077 e is a wiit issued to oblige a 
person m certain cases to give sureties {<pone per mdimn, and salvos 
plegiOi) A writ of suhpma is to oblige witnesses, and sometimes other 
classes of persons, to appear before a court An action of qm tarn, is that 
which is brought to sue for a pioportional share of a fine estabhshed by 
some penal statute, by the poison who laid an information , the words 
in the writ being, Qai turn o domino ? ege^ quam pro seipso m liac parte 
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Issued from tlie right maiiufaetorj, is botli deaf and dumb 
He IS without eyes to see or ears to hear And, when a 
case of a new kind offers, for which there is yet no writ in 
being, should the Lord Chancellor and Masters in Chancery 
disagree in creating one, or prove unequal to the arduous 
task, the great national council, that is, parliament itself, is, 
in such emergenc^r, expressly applied to . by means of its 
collected wusdom, the right myctical words are brought 
together , the judge is restored to the free use of his 
organs of hearing and of speech , and by the creation of a 
now writ, a new provmcc is added to the empire of the 
courts of law. 

In fine, those precious writs, those valuable briefs a) 
as they are also called by way of eminence, whicli are tbo 
elixir and quintessence of the law, have been committed to 
the special care of officers appointed for tliat jiurposo, 
whose offices derive their names from the pcciihar instru- 
ments they respectively nse for the prcsemation of the 
deposit with which they are intrusted , the one being called 
the office of the Hanaper, and the other of the S^nall Bag, ^ 

To say the truth, however, the creating of a new writ, 
upon any new given case, is matter of greater difficulty than 
the generality of readers are aware of The very importance 
which IS thought to be m those professional forms of wonU, 
renders them really important As every thing, -without 
them, is illegal iii a court of common law^, so with them (‘V(«ry 
thing becomes legal, tliat is to say, tliey empower the court 
legally to determine upon every kind of suit to wliidi they 
are made to serve as introductors The creating of a m^w 
writ, therefore, amounts, in its consequences, to the framing 
of a new law, and a law of a general nature too How tho 
creating of such a law, on the hrst appearance of a new case, 
which law IB afterwards to be apiilicd to ail such cases as may 
be similar to the first, is really a matter of difficulty : espe- 
cially, when men are yet in tho dark as to tho best kind of 
provision to be made for the case m question, or even when 

" Hamper mm et Pmva Ba^a, tho Ilauaper Offico, and tho Pcf.f y-B?ia 
OfTiee The first and last of these Latin words, it may he ohserrod <lo 
not occur m Tuliy’s works To tho care of tho Potty-Bag OfIl<n‘ 
writs are tmsted in which tho king’s husiness is concerned , and to tho 
Hanaper Oflieo those which relate to the subject. 
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it is not, perhaps, yet known whether it he proper to make 
any provision at all The framing of a new writ, under 
such circumstances, is a measure on which lawyers or judges 
will not very willingly either venture of themselves, or apply 
to the legislature for that purpose 

From the above-mentioned real difficulty in creating new 
writs on one hand, and the absolute necessity of such writs 
in the courts of common law on the other, many new species 
of claims and cases (the arising of which is, from time to 
time, the unavoidable consequence of the progress of trade 
and civilisation) are left unprovided for, and remain like so 
many vacant spaces in the law, or rather like so many inac- 
cessible spots, which the laws m being cannot reach now 
tins IS a great imperfection in the distribution of justice, 
which should bo open to every indnidual, and provide reme- 
dies for every kind of claim which men may set up against 
each other 

To remedy the above inconvenience, or rather in some 
degree to palliate it, law fictions have been resorted to, in 
the Enghsh law, by which writs, being w^arpod from their 
actual meaning, are made to extend to cases to which they 
in no shape belong 

Law fictions of the kind we mention were not unknown to 
the old Eom an jurisconsults , and, as an instance of their 
ingenuity in that respect, may be mentioned that kind of 
action in winch a daughter was called a son t Several 
instances might also he quoted of the fictitious use of WTits 
in the English conrts of common law" A very remarkable 
expedient of that sort occurs in the method generally used 
to sue for the payment of certain kinds of debt, before the 
Court of Common Pleas ; such (if I mistake not) as a salary 

^ The act of -uniformity of process m civil actions, 2 Will IT 
c. 30, has to a great extent simplified the inconsistencies pointed out in 
this chapter witli regard to original writs —M 

f From the above iiistanee it might be concluded that the Homan 
jurisconsults possessed still greater power than the English parliament , 
for it IS a fundamental principle with tlie English lawyers, that parlia- 
ment can do every thing, exaejit making a woman a man, or a man a 

woman. „ ^ , 

[De Lolme hero sets forth the omm<potence of Parliament as a maxim, 
which Blackstone declares to bo a figuie of speech rather too hold. Bee 
Sujiflementary Illusti ations^ No 5 — hd2 
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for work done, indemnity for fulfilling orders received, <fcc 
The writ issued in these cases is grounded on the suppo- 
sition, that the person sued has trespassed on the ground 
of the plaintiff, and broken, by force of arms, through his 
fences and inclosures, and, under this predicament, the 
defendant is brought before the court this sjiecies of v rit, 
which lawyers have found of most convenient use, to in- 
troduce before a court of common law the kinds of claim we 
mention, is called in technical language a claumm fregit. 
^ In order to bring a person before the Court of King’s Bench, 
to answer the demands of much the same nature cvith those 
above, a writ, called a latitat^ is issued, m which it is taken 
for granted that the defendant insidiously conceals himself, 
and is lurking in some county, different from that in winch 
the court is sitting , the expressions used in the wait being, 
that ^‘he runs up and down and secretes himself:” though 
no such fact is seriously meant to be advanced either by the 
attorney or the party. 

The same principle of strict adherence to certain forms 
long since established, has also caused lawyers to introduce 
into their proceedings fictitious names of persons, uho are 
supposed to discharge the office of sureties , and in certain 
cases, it seems, the name of a fictitious person is introduced 
in a writ with that of the principal defendant, as being joincdin 
a common cause with him Another instance of the same h igli 
regard of lawyeia, and judges too, for certain old forms, 
which makes them more unAVilling to dispart fi’om such 
forms than from the truth itself of facts, occurs in the above- 
mentioned expedient used to bring ordinary caiis(\s before 
the Court of Exchequer, in order to be tried there at 
common law, which is, hy making a declaration that 
the plaintiff is a king’s debtor, though neither the court, 
nor the plaintiff’s attorney, lay any serious stress on the 
assertion ^ 

^ Another instance of the strict adherence of the English lawyers to 
their old established forms, m preference oven to file frutli of facta, 
occurs m the manner of executing the very act mentioned in this eliap- 
ter, passed m the reign of George I. for preventing personal arrest for 
debts under forty shillings If the defendant, after being perbonally 
served with a co]>y of the process, does not appear on the aj pointed 
days, the method is to suppose that ho lias actually made his appeal aiice, 
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CHAPTEE XI 

THE SUBJECT CONTINUED THE OOUBTS OE EQUITY 

BToweteb, there are limits to these fictions and suhtilties , 
and the remedies of the law cannot by their means be ex- 
tended to all cases that may arise, unless too many ab- 
surdities are suffered to be accumulated , nay, there have 
been instances in which the improper application of writs, 
111 the courts of law, has been checked by authority. In 
order, therefore, to remedy the inconveniences we mention 
— that is, in order to extend the administration of dis- 
tributive justice to all possible cases, by freeing it from the 
professional difficulties that have gradually grown up in its 
way — a new kmd of courts has been instituted in England, 
called Courts of Equity 

The generality of people, misled by the word equity^ have 
conceived false notions of the office of these courts , and it 
seems to be generally thought, that the judges who sit in 
thorn are only to follow the rules of natural equity ; by 
which people seem to understand, that, in a court of equity, 
the judge may follow the dictates of his own private feelings, 
and ground his decisions, as he thinks proper, on the pe- 
culiar circumstances and situation of those persons who 
make their appearance before hnn. Hay, Dr Johnson (in 
his abridged Dictionary) gives the following definition of 
the power of the Court of Chancery, considered as a court 
of equity • The Chancellor hath power to moderate and 
temper the written law, and subjeeteth himself only to the 
law of nature and conscience.” for which definition Dean 
Swift, and Cowell, who was a lawyer, are quoted as authori- 
ties Other instances nnght he produced of lawyers who 
have been inaccurate in their definitions of the true offices 
of the judges of equity And the above-named doctor him- 
self IS on no subject a despicable authority. 

and the cause is proceeded upon according to this supposition • fic- 
titious names of bails are also resorted to 

[The absurd fictions mentioned m the text and in this note, have 
been abolished since 1830-2 , and more recently John Doe and Diclmrd 
jRo0 also have disappeared. See Su^plementaiy Illustrations^ No. 6 . — Ef ] 
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Certainly tlie power of the judges of equity cannot he to 
alter, by their own private powei, the wiitteii law, that is, 
acts ’of parliament, and thus to control the legislature. 
Their of6.ce only consists, as will be proved in the sequel, 
m providing remedies for those cases for which the public 
good requires that remedies should be provided, and in 
regard to which the courts of common law, shaclded by 
their original forms and institutions, cannot procure any 
or, in other words, the courts of equity have a power to ad- 
minister justice to individuals, unrestrained (not by the 
law, but) by the professional law diificulties wdncli lawyers 
have from time to time contrived in the courts of common 
law, and to which the judges of those courts Lave given 
their sanction ^ 

An ofdce of the kind here mentioned wuas soon found 
necessary in Eome, for reasons of the same nature witli tliose 
above delineated Por it is remarkable enough, that the body^ 
of English lawyers, by refusing admittance to the code of 
E/omaii laws, as it existed in the later times of the empire, 
have only subjected themselves to the same diiEciilties undtT 
which the old Eoman jurisconsults lahonred, during the 
time they w'ere raising the structure of those samo laws. 
And it may also he observed, that the Englmli lawycTS, or 
judges, have fallen upon much the same expedients as those 
winch the Eoman jurisconsults and praTors had adopted 

This o6ice of a judge of eqtaty, was, ni time, assumed liy 
the prffitor m Eonic, in addition to the judicial ])ower he* 
before possessed t At the hcgmnmg of the year for which 
he had been elected, the praetor made a declaration of ihoso 
remedies for now diihciilt ca.scs, wdnch he had didenmned 
to afford durmg the time of his magistracy , in the (dioico 
of which ho was no doubt directed, either by lus own obser- 
vations (while out of office) on the propriety of such reme- 
dies, or by the suggestions of experienced lawyers on the 
subject This declaration (edictum) the praotor produced 

* Seklen remarks, that Equity was according to the consoienoo of 
him that was chancellor ” — A/ 

f The prffitor thus possessed two disimct branches of judicial au- 
thority, m the same manner as the Court of Exchequer cIoch lu Eng- 
land, winch occasionally sits as a court of common law, and a court of 
equity. 
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%7i alho, as tlie expression, was Modern civilians have made 
many conjectures on the real meaning of the above words , 
one of their suppositions, which is as likely to he true as any 
other, IS, that the heads of new law remedies devised by 
the praetor, were written on a whitened wall by the side of 
his tribunal 

Among the provisions made by the Eoman praetors in 
their capacity of judges of equity, may be mentioned those 
which they introduced m favour of emancipated sons, and 
of relatives by the women’s side (cognati)^ in regard to the 
right of inheriting Eman( ipated sons were supposed, by 
the law’s of the IVelve Tables, to have ceased to be the 
children of their father, and, as a consequence, a legal claim 
w’^as denied them on the paternal inheritance of the rela- 
tives by the women’s side no notice w^as taken, in that 
article of the same laws which treated of the right of suc- 
cession, mention being only made of relatives by the men’s 
side (agnail) The former the prsetor admitted, by the 
edict vnde lihe)% to share their father’s (or grandfather’s) 
inheritance with their brothers ; and the latter he put in 
possession of the patrimony of a kinsman deceased, by means 
of the edict unde cognati, when there were no relatives by 
the men’s side These two kinds of inheritance TV-ere not, 
how’ever, called hmredtias, but only honorum possessio : these 
wmrds being very accurately distinguished, though the effect 
was m the issue exactly the same * 

In the same manner, the laws of the Twelve Tables had 
provided relief only for cases of theft , and no mention w^as 
made m them of cases of goods taken away by force (a 
deed which was not looked upon m so odious a light at 
Home as theft, which was considered as the peculiar guilt 

* As tlio power of fathers, at Borne, was unbounded, and lasted 
as long as their life, the emancipating of sons was a case that occurred 
frequently enough, either for the security or satisfaction of those who 
engaged in any undertaking with them The power of fathers had 
been carried so far by the laws of Bomulus, confirmed afterwaids by 
those of the Twelve Tables, that they might sell their sons for slaves 
as often as three times, if, after the first or second sale, they happened 
to acquire tlioir liberty , it was only after being sold for the third time, 
and then becoming again free, that sons could be entirely released from 
the paternal authority On this law-doctnne was founded the peculiar 
formality of emancipating sons A pair of scales, and some copper 
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of slaves ) Tii process of tune tlie praetor promised relief to 
SHcli persons as miglit have their goods taken from them 
by open force, and gave them an action for the recovery of four 
times the value, against those ivho had committed the fact 
with an evil intention Si cm dolo mala hona rapta esse 
dicentur, et in quadruplum judicium: dabo 
Again, neither the la'ws of the Twelve Tables, nor the 
lavrs made afterwards m the assemblies of the people, had 
provided remedies except for very few cases of fraud Here 
the prsetor likewise interfered in his capacity oi judge of 
equity, though so very late as the time of Cicero , and 
promised relief to defrauded persons, in those cases in which 
the laws in being afforded no action Qua dolo malo facta 
esse dicenfur, si de Im rebus aha actio non erih et just a, causa 
esse videbitur^ judicium dado ^ By edicts of the same 
nature, prsetors in process of time gave relief in certain cases 
to married "women, and likewise to minors (mmonbus xxv. 
annis succurit prator^ &c)t 

com, were first brought, without the piesenco of these mgredients, 
the whole business would have been void and the father Ihen made a 
formal sale of his son to a jierson appointed to buy him, who was iin- 
mediately to mamimit or fiee him these sales and manumissions were 
repeated thieo times B’lve -VMtne&ses were to ho present, besides a man 
to hold the scales (Jibuppris), and another {mifcstatu^) occasionally to 
remind the witnesses to be attentive to the business hcloio them 

* At the same time that the -jirfetor pi offered anew odu i, ho also 
made public those peculiar forraulm by which the execution of the same 
was attciwaids to bo leqmicd from him The name of that ])rmtor 
who fiist pioduced the edict above mentioned vas AquihuH, as we are 
infoiined by Cicero, m that elegant stoiy well hnownto scliolars, m 
winch he relates the land of fraud that was put upon C<mius, a Boman 
knight, when he purchased a pleasure-house and gardens, near vSyracuse 
m (Sicily This account Cicero concludes with observing, that Camus 
was loft without remedy, ‘‘as Aquilius, his colleague and fnend, had 
not yet published his formulae conoeinmg fraud” — Qmd emm famd ^ 
nonhm emm Aqiuhus, collega et familmrn mens, protiitemt de dolo malo 
formulas Off ITI 14 

t The law collection, or system that was foivned by the senes of 
edicts published at different times by praitois, was called ^%s wmformm^ 
and also pus honora^uan {not stuetly bmdmg) The laws of tiie Twelve 
Tables, together with all such other laws as had at anytime been passed 
m the assembly of the people, were called, by way of eminence, ^ls 
ctvile The distinction was exactly of the same nature as that which 
takes place in England between the common and statute laws, and the 
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The courts of equity established m England have in like 
manner provided remedies for a very great niunber of cases, 
or species of demand, for which the courts of common law, 
cramped by their forms and peculiar law tenets, can afford 
none Thus, the courts of equity may, m certain cases, 
give actions for and against infants, notwithstanding their 
minonty, — and for and against married women, notwithstand- 
ing their coverture Married women may even, in certain 
cases, sue their husbands before a court of equity Executors 
may be made to pay interest for money that lies long in 
their hands. Courts of equity may appoint commissioners 
to hear the evidence of absent witnesses "When other 
proofs fail, they may impose an oath on either of the parties , 
or, in the like case of a failure of proofs, they may compel a 
trader to produce his books of trade They may also con- 
firm a title to land, though one has lost his writings, &c 

The power of the courts of equity in England, of which 
the Court of Chancery is the principal one, no doubt owes 
its origin to the power possessed by the latter, both of 
creating and issuing writs When new complicated cases 
offered, for which a new kind of writ was wanted, tlie 
judges of Chancery, finding that it was necessary that ]ustice 
should he done, and at the same time being unwilling to 
make general and perpetual provisions on the cases before 
them by creating new writs, commanded the appearance of 
both parties, in order to procure as complete information 
as possible in regard to the circumstances attending the 
case , and then they gave a decree upon the same by way 
of experiment 

To beginnings and circumstances like these, the English 
courts of equity, it is not to he doubted, owe their present 
existence In our days, when such strict notions are 
entertained concerning the power of magistrates and judges, - 

law or practice of the courts of equity The two branches of the 
piaster’s judicial office were very accurately distinguished , and there 
was, besides, this capital difference between the remedies or actions 
which he gave in his capacity of judge of civil law, and those in his 
capacity of judge of equity, that the former, being grounded on the 
JUS emle^ were peipetual, and were called act tones omles or acUones 
perpetum , the latter weic obliged to be preferred within the year, and 
were accordingly called ackones annm or act tones p)mionm. 
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it can scarcely be supposed that those courisj lior; ever iisefulj 
could gam admittance. JN'or^, indeed, even m the times vlicii 
they v’ero instituted, vrere their proceedings fiee Irom 
0 ])position, and afterwards, so late as the rei^n of 
Elizabeth, it was adjudged, in tlie case ol CaHesioN aim 
Gardner^ that the killing a sequestiator from the Court of 
Chancery, in the discharge of liis business, was no inurch'r , 
which judgment could only be awarded on tfie ground iluti 
the sequestrator’s commission, and consequently tlio power 
of his employers, were illegal'^ However, the autlmniy 
of the courts of equity has in process of tune bin'orno 
settled, one of the constituent branches of the hgihlature 
even receives at present appeals from the d(‘crecs passed lu 
those courts , and I have no doubt that several Jicts oi thc‘ 
whole legislature might be produced, in which the olfue of 
the courts of equity is openly acknowledged 

The kind of process that has in time been esfcabhshi‘d lu 
the Court of Chancery is as follows — Alter a p(‘titioa in 
received by the court, the person sued is served with ti writ 
of siibpoe’iia, to command his appearance If he does not 
appear, an attachment is issued against him , jf a no^hufrenim 
is returned, that is, if ho is not to lio loimd, a [irocla- 
ination goes forth against him , thcnacominissiou of rela‘limu 
18 issued for apprehending him, and bringing him to iln* 
Eleet Prison 11 the person sued stands hirther in contempt, 
a serjeant-at-arms is to bo sent out to take him , and, if lu‘ 
cannot be taken, a sequestration of lus land may 1 m‘ obimnetl 
till he appears {Such is the powim winch th<‘ Court of 
Chancery, as a court of equity, hath gradually acqtunul it) 
compel appearance before it Ju regard to i/lu‘ cxctmiioii 
of the decrees it gives, it seems that (*onrt has not Immui 
quite so successful, at least, those law-wriiers whose works 
- 1 have had an opportunity of seeing, hold It us a iimxim, 
tliat the Court ot Chancery cannot bind tlu* (‘Hkiie, but only 
the person , and as a consequence, a ptu'sou who refusers 

^ When SirE Coke was Lord Clnof tTustice of the ICing's Briirli, 
and Lord Lllosmero Lord Chancellor, during the reign of I,, a 

very serious quarrel also took placo ht'twccn the courts of law iiml 
of equity, which is mentioned m the fourth eiiaptor of the third !)or»k ol 
d udge Blackstono’s Commentaries a work in winch more ought 
ably have been said on the subject of tho courts of equity 
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to submit to its decree is only to be confined in tbe Eleet 
Prison ^ 

On this occasion I shall observe, that the authority of 
the Lord Chancellor in England, in his capacity of a judge of 
equity, is much more narrowly limited than that winch the 
praetors in itonie had been able to assume t The Eoman 
praetors, we are to remark, united in themselves the double 
office of deciding cases according to the civil law Qm civile), 
and to the praetorian law, or law of equity , nor did there 
exist any other courts besides their own, that might serve as 
a check upon thorn hence it happens that their proceedings 
111 the career of equity wxre very arbitrary. In the first 
place, they did not use to make it any very strict rule to 
adhere to the tenor of their own edicts, dining the whole 
year which their office lasted , and they assumed a pow er 
of altering them as they thought proper To remedy so 
capital a defect in the distribution of justice, a law wus 
passed so late as the year of Eome 687 (not long before 
Tull 7’ s Lme) wffiich wus called Lex Cornelia, from the name 
of C Cornelius, a tribune of the people, who propounded 
it under the consulship of 0 Piso and Man Grlabrio By 
this law it was enacted, that praetors should 111 future con- 
stantly decree according to their own edicts, without altering 
any thing 111 them during the whole year of their prjetorship 
Some modern civilians produce a certain senatus-consult 
to the same effect, which, they say, had been passed a hundred 
years before , while others are of opinion that the same 
is not genuine, however, supposing it to be really so, the 
passing ot the law we mention show^s that it had not been so 
well attended to as it ought to have been. 

^ The Court of Chancery was, veiy likely, the first instituted of the 
two comts of equity * as it was the highe&t court m the kingdom, it was „ 
best able to begin the establishment ot an ofiice 01 power, which natu- 
rally gave rise at first to so many objections Tho Court of Exchequer, 
we may suppose, only followed tho example of the Court of Chancery ; 
in order the better to secure the new power it assumed, it even found 
it necessary to bung out the whole strength it could muster , and both 
the Treasurer and the Ohancelloi of the Exchequer sit (or are supposed 
to sit) in the Court of Exchequer, when it is foimed as a court of 
equity 

t This Equity Court of Exchequer was abolished by the SthTicioria, 
c. 5 . — Md, 
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Tlioiigh the above-mentioned arbitrary proceedings of 
praetors were thus repressed, they retained another pmiloge, 
equally hurtful , Inch was, that every new prador, on his 
coming into office, had it m his power to retain only what 
part he pleased of the edicts ol his predecessors, and to 
reject the remainder: from which it followed that the 
pratorian laws or edicts, though provided for so great a 
number of important cases, were really in force for only one 
year, tbe time of the duration of a prmtor’s office Kor w as 
a regulation made to remedy this capital defect in the Eo- 
man jurisprudence before the time of the emperor Hadrian , 
wffiichis another remarkable proof of the very great slowness 
with which useful public regulations take place in any nation 
Under tbe reign of the emperor wo mention, the most useful 
edicts of former praetors w'ere by bis oiffier collected, or 
rather compiled, into one general edict, winch wnis thence- 
forward to be observed by all civil judges in their decisions, 
and was accordingly called the perpetual edict (petpeinum 
edictvm) This edict, though now lost, soon grow into great 
repute, all the jurisconsults of those days vied with each 
other m writing commmentaries upon it , and the 
emperor himself thought it so gloiious an act of his 
reign, to have caused tlio same to bo framed, that lie 
considered liimself on that account as being anotiier Numa ^ 

But the courts of equity m England, nutwithsianding 
the extensive jurisdiction tliey have been alile, m proci'ss of 
time, to assume, never superseded tbe other courts ol law. 
These courts still continue to exist in ilie same mannm' as 
formerly, and have proved a lasting check on the innovations, 

^ Several other more extensive law compilations were framed after 
the pcipetual edict wo mention , thevo liavmg been a kind of emulation 
* among the Boman enipeiors, in legard to the nnprovemont of the law 
At last, under the reign of J ustiinan, that celebrated compilation was 
published, called the code ol Justmun, wlueh, under clmerent titles, 
comprises the Roman laws and the edicts ol the pnefcors, together with 
the rescripts of the emperors and an equal sanction was given to the 
whole This was an event of much tiie same nature as tliat which will 
take place m England, whenever a coalitaon shall be effected between 
the courts of common law and those of equity, and both shall thence- 
forward be bound alike to frame their judgments from the whole mass 
of decided cases and precedents then existing, —at least, such of it as may 
be consistently brought together mto one compdatiou. 
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and 111 general the proceedings of the courts of equit^r And 
here we may remark the singular, and at the same time 
effectual, means of balancing each other’s influence, recipro- 
cally possessed by the courts of the two different species, 
By means of its exclusive privilege both of creating and 
issuing writs, tlic Court of Chancery has been able to hinder 
the courts of common law from arrogating to themselves the 
cogmzance of those new cases which were not provided for 
by any law in being, and thus dangerously uniting in them- 
selves the power of judges of equity with that of judges of 
commonlaw On the other hand, the courts of common law are 
alone invested with the power of punishing (or allowing 
damages for) those cases of violence by which the pro- 
ceedings of the courts of equity might be opposed , and 
thus they have been enabled to obstruct the enterprises of 
the latter, and prevent their cflccting m themselves the like 
dangerous union of the two oftices of judges of common 
law and of equity 

From the situation of the English courts of equity with 
respect to the courts of common law, those courts haie 
really been kept within limits that may he said to he exactly 
defined, if the nature of their functions he considered In 
the first place, they can neither touch acts of paidiament, 
nor the established practice of the other courts, much less 
reverse the judgments already passed m these latter, as the 
Eoman prmtors sometimes used to do in regard to the 
decisions of their predecessors in office, and sometimes also 
in regard to their own. The courts of equity are oven re- 
stramed from taking cogmzance of any case for which the 
other courts can possibly afford remedies. Nay, so stre- 
nuously have the courts of common law defended the verge 
of their frontier, that they have prevented the courts of 
equity from using in their proceedings the mode of trial by 
a ] Liry , so that, when, in a case of which the Court of 
Chancery has already begun to take cogmzance, ilie parties 
happen to join issue on any particular fact (the truth or 
falsehood of which a jury is to determine) the Court of 
Chancery is obliged to deliver up tbe cause to the Court of 
King’s Bench, there to be finally decided. In fine, the 
example of the regularity of the proceedings, practised m 
the courts of common law, has been communicated to the 
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courts of equity , and rolls or records are carefully kept of 
the pleadings, determinations, and acts of tliese courts, to 
serve as rules for future decisions ^ 

So far, therefore, from having it m his power to temper 
and moderate'" (that is, to alter^ the written law or statutes, 
a judge of equity, we find, cannot alter the unwritten law — 
that IS to say, the established practice of the other courts, 
and the judgments grounded thereupon , nor can ho even 
meddle with those cases for which either the written or 
unwritten law has already made general provisions, and of 
which there is a possibility for the ordinary courts of law 
to take cognizance 

From all the above observations it follows, that, of the 
courts of equity, as estabhshed in England, the following 
definition may be given — which is, that they are a kind oi 
inferior experimental legislature, contmualiy employed in 
finding out and providing law remedies for those now species 
of cases for which neither the courts of common law, nor 
the legislature, have yet found it convenient or practicable 
to establish any , in doing which, they are to forbear to 
interfere wuth such cases as tliey find already in general 
provided for A judge of equity is also to adhere, in his 
decisions, to the system of decrees formerly passed in 
his own court, regular records of which arc kept for tliat 
purpose 

From this latter circumstance it again follows, that a 
judge of equity, by the very exercise ho makes of his power, 
is continually abridging the arbitrary part of at ; as 
every new case he determines, every precedent he es- 
tablishes, becomes a land-mark or boundary winch both 
he and his successors in office are afterwards expected to 
regard t 

• Here it may be added as a conclusion, that appeals from 

* The Master of the Eolls is the keeper of these records, as the title 
of the office expresses. His employment m the Court of Ohanceiy is of 
great importance, as ho can hear and determmo Causes in the absence 
of the Lord Chancellor 

t “ Hence,” says Mr. Millar, “ law is constantly gaming ground upon 
equity. Every new and extraordinary interposition is, by length of 
time, converted into an old rule A great part of what is now strict 
law was formerly considered as eqmty ; and the equitable decisions of 
this age will unavoidably bo ranked under the stnet law of the next.” 

I 
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the decrees passed in the courts of equity are carried to 
the House of Peers , which circumstance alone might 
suggest that a judge of equity is subjected to certain positiye 
rules, besides those “ of nature and conscience only an 
appeal being naturally grounded on a supposition that some 
rules of that kind were neglected.-^ 


^ The Court of Cliaucery has been greatly reformed since the first 
publication of the last edition by Be Lolme of this work Its judges 
are at present the Lord OhanceEor, three Yice Ohancellois, and the Master 
of the Bolls Bunng tei m time the four first sit at W estminster Hall, and 
m vacation at Lincoln’s Inn The Master of the Bolls sits at the BoUs 
Court, and m vacation at the Bolls m Chancery Lane Formerly the 
Lord Chancellor was the King’s chief secretary Selden says the office 
existed in the time of Edward the Elder (920) , and although he does 
not appear to have been a judge, the Loid Chancellor was the adviser 
of the King, and prepared charters, grants, and mandates He was 
usually a pielate, and as such Keeper of the King’s Conscience, or Lord 
Keeper John Williams, Archbishop of York (1621 to 1625), was the 
last prelate who held this office The Lord High Chancellor of Great 
Britain takes rank next to tlie Archbishop of Canterbury, and above all 
dukes not of the royal family He is appointed merely by delivering to 
him the gieat seal, and the resumption of which by the Sovereign de- 
termines his office He is a Privy Councillor, Prolocutor and Speaker 
of the House of Peers, chief judge in the Court of Chancery, and princi- 
pal adviser of the Sovereign m matters of law He is also head of the 
legal profession ; and, in the King’s right, visitor of all colleges and 
hospitals of royal foundation, and patron of all crown livings valued 
undei £20 a year, according to the valuation in the reign of Henry Till, 
and Elizabeth He issues writs for summoning Parliaments, and all 
business connected with the use and custody of the great seal is also 
transacted by him He appomts and removes at pleasure justices of the 
peace After the dissolution of the Court of Wards, he became the 
ward of mfants and property He has jurisdiction over lunatics and 
idiots by delegation from the crown With respect to writs of habeas 
coijmsy he has concurrent jurisdiction with the judges of the superior 
courts. By various statutes he is empowered to exercise special juris% 
diction as appellate and original judge m regard to friendly societies, 
mfants, lunatics and idiots, trustees of charitable institutions, appeals m 
Bankruptcy and fiom Courts of Beview By the 5th Elizabeth, o 18, 
the authority of Lord Keeper and of Lord Chancellor were equal. The 
last Lord Keeper waa Lord Henley (1757) ; since that period the great 
seal has always been iii the custody of the Lord Chancellor, although it 
has sometimes been put into commission, and entrusted to a Clnef Com- 
mxssiOner during the temporary vacancy of the office His office changes 
With the Cabmot of winch he is a member The salary of the Lord 
Chancellor is £10,000 per annum, paid out of the suitors’ fee fund, 
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The above discussion on the English law has proved much 
longer than I intended at first , so much as to have swelled, 

exclusive of his salary as Speaker of the House of Lords , and by 3 and 
4 Wiiham IV he resigns office on an annuity of ^5000 a year — Ed 

There is no Coiu't of Chancery in Scotland , but the civil lavt being 
the basis of Scottish junsxirudenee, the Coiu-t of Session beais a striking 
resemblance to the Court of Chancery at Westminster By the tv^enty- 
fourth aiticle of the Treaty of Union, it was provided that there should 
be but one great seal for the United Kingdom , but that a seal shoidd 
be used for Scotland for private lights and grant.s, similai to that used 
when Scotland was an independent kingdom The last Lord Chancellor 
was the Earl of Seafield, whose office expired at the union See Ee Eods 
Mist of the XJuion — Ed 

Ireland has a Loid High Chancellor, whose jiuisdiotion is nearly the 
same as that of the Lord High Chancellor oi Ureat Britain The 
Master of the EoUs ranks next to the Loid Chancellor, and holds his 
appointment hy letters patent dm ing good behaviour Except in cases of 
lunacy and bankruptcy he hears and determines similar matiois to those 
heard and determined ongmally by the Lord Chancellor But orders 
and decrees pronounced by the Master of the Bolls are only valid and 
good when signed by the Lord Chancellor The office is of ancient 
date The salary by 1st Viet c 46, is fixed at B7000 a year In 
Ireland the salary of Master of the BoUs is B39C9. The next m rank 
of the Equity Judges at Westminster and Lincoln’s Inn, is the Vice* 
Chancellor, an office created as late as the 53 Geo. III., c 24 He also 
holds office by letters patent duiing good behaviour Ills i auk and pre- 
cedence as Judge is next after that of the Lord Chief Baron of the 
Exchequer (5 Vio c 57) He may hear and determine matters in the 
Court of Chancery either as a Court of Eqmty or a Court of Law . and 
his orders and decrees are valid when signed by the Lord Chancellor. 
His salary is £5000, with a retiring annuity of £3500 By 5 Vict. 
c 5, two additional Vice-Chancellors have heeu appointed, who hold 
office under patent, and during good behaviour, with a salaiy of £5000 
a year each, and after servnig 15 years, or retiring from inhrrnity, tliey 
enjoy an annuity not' exceeding £3,500. An appeal from any of the 
principal Judges may be made to the Lord Chancellor. Iw other 
prmcipal offices in Chancery are the Masters in Ordmary toid the 
-Accountant-General, the former appomiod by the Crown, during good 
behaviour, at a salary of £2500 a year each , their present hnmber, 
eleven, is about to be reduced. The Aecountani-Gfeneral was a|ipoittted 
12 Geo I. c 32, for securing the money and elects of suitors in 
Chancery*^ his salary is £1500, but he reakses a large sum from 
other emoluments The money standing in his name exceeds £41,000,000, 
and is nearly all invested in the public funds. He is required to lay 
before Barhament annually an account of the suitors’ fund and the 
suitors’ fee fund The first -consists of money and stock unclaimed, 
which now amounts to £30,000,000 . the latter of fees formerly paid to 
the different officeis of the Court, and out of which the salaiies of the 
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I find, into two additional chapters However, I confess 
I have been under the greater temptation to treat at some 
length the subject of the courts of equity, as I have found 
the error (which may be called a constitutional one) con- 
cerning the arbitrary oifice of those courts, to be counte- 
nanced by the apparent authority of lawyers, and of men of 
abilities, at the same time that I have not seen in any 
book an attempt made professedly to confute the same, or 
indeed to point out the nature and true oifice of the courts 
of equity 


CHAPTEE XII. 

or CEIMINAX JUSTICE 

We are now to treat of an article, which, though it does 
not in J^ngland, and indeed should not m anv state, make 
part or* the p oilers which are properly constitutional, that 
is, of the reciprocal rights by means of which the powers 
that concur to form the government constantly balance 
each other, yet essentially interests the security of indi- 
viduals, and, m the issue, the constitution itself, I 
mean to speak of crimmal justice But, previous to 
an exposition of the laws of England on this head, it 
IS necessary to desire the reader’s attention to certain 
considerations. 

"When a nation intrusts the power of the state to a certain 
number of persons, or to one, it m with a view to two points 
one, to repel more effectually foreign attacks ; the other, to 
maintain domestic tranquillity. 

Eord-Chancellor, the Tice-Chancellors, and others holding ofGce in* 
Ohanceiy aro paid There is also an Accountant* G-oneial of the Irish 
Chancery See Supflemmtmy XlJustiaiions^ No 7 — -E'/'/. 

The proceedings of the Court of Chancery are earned on by Bill and 
answer, and for a long period, especially duiing the Chancellorship of 
Lord Bldon, suitors as well as defendants m Equity were worn out or 
rumed by the length and expense of suits, which frequently lasted a 
Ef6*tune The reforms which have recently been carried into effect by 
Lord St Leonaid’s, who is said to have left no suit undecided when ho 
resigned office, will accelerate, and, to a considerable extent, dimmish 
the expense of Ohancoiy suits — IXd. 
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To accomplisli the former point, each individual surrenders 
a share of his property, and sometimes, to a certain degree, 
even of his liberty But though the power of those who 
are the heads of the state may thereby be rendered very- 
considerable, yet it cannot be said, that liberty is, after all, 
m any high degree endangered , because, should ever the 
executive powder turn against the nation a strength which 
ought to he employed solely for its defence, this nation, if 
it were really free (by which 1 mean, unrestrained by 
political prejudices), would be at no loss for providing the 
means of its security 

In regard to the latter object, that is, the maintenance of 
domestic tranquillity, every individual must, exclusive of 
new renunciations of his natural liberty, moreover surrender 
(which is a matter of far more dangerous consequence) a 
part of his personal security. 

The legislative pow’er being, from the nature of human 
a-ffairs, placed in the alternative, cither of exposing indi- 
viduals to clangors winch it is at the same tune able cxtroinely 
to dimmish, or of delivering up the state to the boundless 
calamities of violence and anarchy, finds itself compelled to 
reduce all its members wnthin reach of the arm of the public 
power, and, by wutli drawing in such cases the benelli of the 
social strength, to leave them exposed, bare and (hdenceloss, 
to the exertion of the comparatively immense power of the 
executors of the laws. 

Nor IS this all; for, instead of that powerful reaction 
which the public authority ought in the former case to ex- 
perience, here it must find none , and the law is obliged to 
proscribe even the attempt of resistance. Jt is therefore in 
regulating so dangerous a powa'r, and in guarding lest it 
should deviate from the real end of its institution, that logis- 
- lation ought to exert all its efforls 

But here it is of great importance to observe, that the 
more powers a nation has reserved to itself, and the more it 
limits tlic authority of the executors of the laws, the more 
industriously ought its precautions to he multiplied. 

In a state where, from a senes of events, the will of the 
prince has at length attained to hold the place of law, he 
spreads an universal oppression, arbitrary and unresisted , 
even complaint is dumb ; and the individual, undistmguisha- 
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Me ly liiin, finds a kind of safety in kis own insignificance 
"Witk respect to tke few who surround him, as they are at 
the same time the instruments of his greatness, they have 
nothing to dread but momentary caprices , a danger, against 
which, if there prevails a certain general mildness of manners, 
they are in a great measure secured 

ifeut in a state where the ministers of the laws meet with 
obstacles at every step, even their strongest passions are con- 
tinually put in motion , and that portion of public authority 
deposited with them as the instrument of national tranquil- 
lity, easily becomes a most formidable weapon. 

'Let us begin vith the most favourable supposition, and 
imagine a prince whose intentions are in every case thoroughly 
upright , let us even suppose that he never lends an ear 
to the suggestions of those whose interest it is to deceive 
him: nevertheless, he will be subject to error, and this 
error, which, I will farther allow, solely proceeds from his 
attachment to the public welfare, yet may happen to prompt 
him to act as if Ins views were directly opposite. 

"When opportunities shall offer (and many such will occur) 
of procuring a public advantage by overleaping restraints, 
confident in the uprightness of his intentions, and being 
naturally not very earnest to discover the distant evil con- 
sequences of actions, in which, from his very virtue, he feels 
a kind of complacency, he will not perceive, that, maiming at 
a momentary advantage, he strikes on the laws themselves on 
which the safety of the nation rests, and that those acts, so 
laudable when Ve only consider the motive of them, make a 
breach at which tyranny wiU one day enter 

Tet farther, he will not even understand the complaints 
that will be made against bim To msist upon them will 
appear to bim to tbe last degree injurious : ^ pride, when 
perhaps he is least aware of it, will enter the lists ; what he * 
began with calmness he will prosecute with warmth , and if 
the laws shall not have taken every possible precaution, he 
may think he is acting a very honest part, while he treats, as 
enemies of the state, men whose only crime will be ibat of 
being more sagacious than bimself, or of being in a better 
situation for judging of tbe results of measures 

But it were to exalt human nature extravagantly, to thmk 
that this case of a prince, who never aims at augmenting his 
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power, may, in any sliape, be expected frequently to occur. 
Experience evinces that the happiest dispositions are not 
proof against the allurements of power, which has no charms 
but as it leads on to new advances ; authority endures not 
the very idea of restraint ; nor does it cease to struggle till 
it has beaten down every boundary 

Openly to level every barrier, and at once to assume the 
absolute master, as we said before, would be a fruitless 
attempt But it is here to be remembered, that those powers 
of the people which are reserved as a check upon the sovereign, 
can only be effectual so far as they are brought into action 
by private individuals. Sometimes a citizen, by the force and 
perseverance of his complaints, opens the eyes of the nation , 
at other times, some member of the legislature proposes a law 
for the removal of some public abuse these, therefore, will 
be the persons against whom the pnnce will direct all his 
efforts.* 

And he vull the more assuredly do so, as, from the error 
so usual among men in power, he will think that the opposh 
tion be meets with, however general, wholly depends on the 
activity of one or two leaders , and amidst the calculations he 
will make, both of the supposed smallness of the obstacle 
which offers to his view, and of the decisive consequence of 
the single blow he thinks necessary to strike, he wall be urged 
on by tbe despair of ambition on the point of being baffled, and 
by the most violent of all hatreds, that which is preceded by 
contempt. 

In that case which I am stdl considering, of a really free 
nation, the sovereign must be very careful that military vio- 
lence do not make the smallest part of his plan a breach of 
the social compact like this, added to the horror of the ex- 
pedient, would infallibly endanger his whole authority. But, 
on the other hand, if he be resolved to succeed, ho will, m 
defect of other resources, try the utmost extent of the legal 
powers which the constitution has intrusted him with ; and 
if the laws have not in a manner provided for every possible 
case, he will avail himself of the imperfect precautions them- 

* By tke word j)nncei I mean those who, under whatever appellation, 
and m whatever government it may be, are at the head of pnbho 
affairs 
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selves tliat liave been taken, as a cover to bis tyrannical pro- 
ceedings , be will pursue steadily bis particular object, while 
bis professions breathe nothing but the general welfare, and 
destroy the assertors of the laws, under the very shelter of 
the forms contrived for their security ^ 

This IS not all , independently of the immediate mischief 
he may do, if the legislature interpose not in time, the blows 
will reach the constitution itself, and, the consternation 
becoming general among the people, each individual will find 
himself enslaved, in a state which yet may exhibit all the 
common appearances of liberty 

Kot only, therefore, the safety of the individual, but that 
of the nation itself, requires the utmost precautions in the 
estabhshinent of that necessary but formidable prerogative of 
dispensing pumshments. The first to be taken, even without 
which it IS impossible to avoid tlie dangers above suggested, 
IS, that it never be left at the disposal, nor, if it be possible, 
exposed to the influence, of the man who is the depository of 
the public power 

The next indispensable precaution is, that this power shall 
not be vested in the legislative body ; and this precaution, so 
necessary alike under every mode of government, becomes 
doubly so, when only a small part of the nation has a share 
in the legislative power 

If the judicial authority were lodged in the legislative part 
of the people, not only the great inconvenience must ensue of 
its thus becoming independent, but also that worst of evils, 
the supposition of the sole circumstance that can well identify 
this part of the nation with the whole, which is, a common 
subjection to the rules which they themselves prescribe 
The legislative body, which could not, without ruin to itself, 
establish, openly and by direct laws, distinctions in favour 
of its members, wmuld introduce them by its judgments , 
and the people, in electing representatives, would give them- 
selves masters.’ 

^ If any person should ebargo me with calumniatmg human nature 
(for it IS her alone I am accusing here), I would desuo him to oast his 
eyes on the history of L/ouisXI —of a Richelieu^ and, above all, on that 
of England before the Kevolution • he would see the arts and activity of 
government increase in proportion as it gradually lost its means of 
oppression. ' 
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The judicial power ought therefore absolutelj to reside^ in 
a subordinate and dependent body, — dependent, not in its 
particular acts, with regard to which it ought to be a sanc- 
tuary, but in its rules and in its forms, which the legislative 
authority must prescribe. How is this body to be composed ? 
In this respect farther precautions must be taken 

In a state where the prince is absolute master, numerous 
bodies of judges are most convenient, inasmuch as they re- 
strain, in a considerable degree, that respect of persons 
which IS one inevitable attendant on that mode of govern- 
ment Besides, those bodies, whatever their outward privi- 
leges may bo, being at bottom in a state of great w eakness, 
have no other means of acquiring the respect of the people 
than their integrity, and their constancy in observing certain 
rules and forms nay, these circumstances, united, m some 
degree over-awe the sovereign himself, and discourage the 
thoughts he might entertain of making them the tools of his 
caprice ^ 

But in a strictly limited monarchy, that is, where the 
prince is understood to be, and in fact is, subject to the laws, 
numerous bodies of judicature would be repugnant to the 
spirit of the constiiiiiion, which requires that all powers m 
the state should he as much coiilluod as the end ol their in- 
stitution can allow , not to add, that, in the vicissitudes 


* Tho above observations are m a great measure meant to allude to 
the Trench jmilemenh^ and parlicularb that ot Pane, whicli formed such 
a considerable body as to bo once summoned as a iourtb order to the 
general estates of tho kingdom. Tho weight of that body, mereased by 
file circumbtaneo of tho members holding their places for hfo, was in 
general attended with the advantage of placing them above bem^ over- 
awed by private individuals in the administration, either of civil or 
criminal justice , it ovou rendered them so diiH(‘ult to be managed by 
tho court, that the ministers were at times obliged to appoint particular 
judges, or commiasanes^ to try such men as they resolved to rum 
Tmese, hovtever, were only local advantages, connected with the 
nature of tho Trench government, whicli was an uncontrolled monarchy, 
with considerable remains of aribtocraoy. But, in a tree state, such a 
powerful body of men, invested with tho power of deciding on the life, 
honour, and property of tho citizens, would be productive of very 
dangerous pohtieal consequonoos , and tho more so, if such judges had, 
as 18 the case all over the world except hero, the power of deciding upon 
the matter of law and matter of fact 
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incident to such a state, they might exert a very dangerous 
inftuence 

Besides, that awe which is naturally inspired by such 
bodies, and is so useful when it is necessary to strengthen 
tbe feebleness of the laws, would not only be superfluous in 
a state whore the whole power of the nation is on their side, 
but would moreover have the mischievous tendency to intro- 
duce another sort of fear than that which men must be taught 
to entertain Those mighty tribunals, I am willing to 
suppose, would preserve, in all situations of affairs, that 
integrity which distinguishes them in states of a diferent 
constitution , they would never inquire after the influence, 
still less the political sentiments, of those whose fate they 
were called to decide , but these advantages not being 
founded in the necessity of things, and the power of such judges 
seeming to exempt them from being so very virtuous, men 
would be m danger of taking up the fatal opinion, that the 
simple exact observance of the laws is not the only task of 
prudence tbe citizen called upon to defend, m the sphere 
where fortune has placed him, Ins own rights, and those of 
the nation itself, would dread the consequence of even a 
lawful conduct, and, though encouraged by tbe law, might 
desert himself when ho came to behold its ministers. 

In the assembly of those who sit as Ins judges, the citizen 
might possibly descry no enemies but neither would he see 
any man whom a similarity of circumstances might engage 
to take a concern in his fate and their rank, especially when 
joined with thcar numbers, would appear to him to lift them 
above that winch overawes injustice, where the law has been 
unable to secure any other check, — I mean the reproaches of 
the public 

And these his fears would be considerably heightened, if, 
by the admission of the jurisprudence received among certain 
nations, he beheld those tribunals, already so formidable, 
■wrap themselves up in mystery, and be made, as it were, in- 
accessible,^ 

An allusion is made here to the secrecy with which the proceedings, 
m the administration o£ criminal justice, are to be carried on, according 
to the rules of the civil law, which in that respect are adopted over all 
Europe, As soon as the prisoner is committed, ho is debarred of the 
sight of every body, till he has gone through his several examinations. 
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He could not tliink, i^ithout dismay, of tliose vast prisons 
within winch he is one day perhaps to be immured~~of those 
proceedings, unknown to him, through which he is to pass — 
of that total seclusion from the society of other men —or of 
those long and secret examinations, in which, abandoned 
wholly to himself, he will have nothing but a passive defence 
to oppose to the artfully varied questions of men, whose in- 
tentions he shall at least mistrust , and in which his spirits, 
broke down by solitude, shall receive no support, either from 
the counsels of his friends, or the looks of those w’-ho may 
offer up vows for his deliverance. 

The security of the individual, and the consciousness of 
that security, being then equally essential to the enjoyment 
of liberty, and necessary for the preservation of it, these two 

One or two j lodges are apiiomted to exammo him, with a clerk to take 
Ins answers in w'ntmg • and ho btands alone before them in some 
private room lu the prison. The witnesses are to bo examined apart, 
and ho is not admitted to see them till their evidence is closed they 
are then confronted together before all the judges, to the end that the 
witnesses may sec if tlie imsoner is really the man they meant in giving 
their respective evidences, and that the prisoner may object to such of 
Ihcra as he shall think proper. This done, the depositions of those 
witnes^^os who are adjudged upon trial to bo exceptionable, are set 
aside, the depositions* ol the others are to ho laid belore the judges, as 
well as the answers of the prisoner, who has been previoxlsly called 
upon to confirm or deny them m their presence , and a copy of the 
whole 18 delivered to him, that ho may, with the as&istanco of a counsel, 
which IS now granlod him, }n*oparo for his justification The judges 
are, as has bi'cn said before, to decide both upon the matter of law and 
the matter of tact, as well as upon all incidents that may arise during 
the course of the proceedings , such as admitting witnesses to bo heard 
in behalf of the prisoner, &c 

This mode of onimnal judicature may bo useful as to the bare disco- 
very of truth, — a point which I do not propose to discuss hero , but, at 
the same time, a prisoner is so completely delivered up into the bands 
of the judges, who even can detain him almost at pleasure by multiply- 
ing or jdelaymg his examinations, that, whenever it is adopted, men are 
almost as much afraid of being accused, as of being guilty, and especially 
grow very cautious how they interfere m public matters. W© shall see 
presently how the trial by jury, peculiar to the English nation, is 
admirably adapted to the nature of a free state 

[All that Eo Lolme states m this note, and much more that is 
tyrannical, unjust, and cruel, is now practised in several European 
states, especially in Austria, the two Siauies, and all the Italian States 
except Piedmont and Sardinia — 



124 


TEE COESTITETIOE OE EEGLAED. 


points must never be left out of siglit in tbe establisbmcnt 
of a judicial power , and I conceive that they necessarily lead 
to the following maxims. 

In the first place I shall remind the reader of what has 
been laid down above, that the judicial authority ought never 
to reside in an independent body , still less in him who is 
already the trustee of the executive power 

Secondly, the party accused ought to be provided with all 
possible means of defence Above all things the whole pro- 
ceedings ought to be public The courts, and their different 
forms, must be such as to inspire respect, but never terror 
and the cases ought to be so accurately ascertained, the 
limits so clearly marked, that neither the executive power, 
nor the j udges, may ever hope to transgress them with im- 
punity 

lu fine, since we must absolutely pay a price for the ad- 
vantage of living 111 society, not only by relinquishing some 
share of our natural liberty (a surrender which, in a '^\ 3 soly- 
framed government, a wise man ill make v lilioiit reluctance ), 
but oven also by resigning part of our personal security, — ^in 
a word, since all judicial power is an evil, tboiigb a necessary 
one, no care should be omitted to reduce as far as possible 
tbe dangers of it. 

As there is, however, a period at which the prudence of 
man must stop, at which the safety of the individual must be 

f ven up, and the law is to resign him to the judgment of a 
w persons, that is (to speak plainly), to a decision in some 
sense arbitrary, it is necessary that the law should narrow 
as far as possible this sphere of peril, and so order matters, 
that when the subject shall happen to be summoned to tbe 
decision of his fate by the fallible conscience of a few of bis 
fellow-creatures, be may always find m them advocates, and 
never adversaries ^ 

* The remarks and deductions made m this chapter are among the 
most ijhilosophical, logical, and just, m De Lolme*s work — iiV/ 
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CHAPTEE XIII. 

THE SITBJECT CONTINUED 

After liaving offered to tlie reader, in tie preceding eiap- 
ter, such general considerations as I thought necessary, in 
order to convey a more just idea of the spirit of the criminal 
judicature in England, and of the advantages peculiar to it, 
I now proceed to exhibit the particulars 

When a person is charged with a crime, the magistrate, 
who IS called, in England, a justice of the peace, issues a 
warrant to apprehend him , but this warrant can bo no more 
than an order for bringing the party before him . he must 
then hoar him, and take down in writing his answers, 
together with different informations If it appears, on this 
examination, either that the crime laid to the charge of the 
person who is brought before tlie justice was not committed, 
or that there is no just ground to suspect him of it, he must 
bo set absolutely at liberty , it the contrary results from the 
examination, the party accused must give hail for his appear- 
ance to answer to the charge, unless in capital cases , for 
then he must, for safer custody, bo really committed to 
prison, in order to take his trial at the next sessions * 

* Sessions aie either county or horongh sessions The first are held 
by justices of the poaro under a commission issued by tlie Crown, 
autliorisuig tliem to inquire into the “ truth of the matter m all man- 
ner of felonies, enchantments, sorceries, arts, magic, trespasses, foro- 
stallmg, rcgrating, engrossing, and extortions whatsoever, and of all and 
singular other cnnios and ofibneos of 'which the justices of the peace 
may inquire.” When the justices assemble to act judicially foi the whole 
district, they constitute a court of goneial sessions of the peace, and 
assemble four times in the year They are styled Courts of the Quarter 
Sessions of the Peace, and are directed to be held the first week 
after the 11th October, the first week after the 28th December, 
the first week after the 31st March, and the first week after the 
24th June Justices are empowered to require the sheriff, by 
precept, to return a grand jury before them and their fellow' jus- 
tices, by a certain day, not less than fifteen days date after the date 
of the precept, at a certain place withm the district to which the com- 
mission extends They can summon coroners, keepers of gaols and of 
houses of correction, and the haihes of hberties. The Cushs Potolonm 
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But this precaution, of requiring the examination of an 
accused person previous to his imprisonment, is not the 
only care which the law has taken in his behalf, it has 
farther ordained, that the accusation against him should be 
again discussed, before he can be exposed to the danger of a 
trial. At every session the sheriff appoints what is called 
the grand ^ary. This assembly must be composed of more 
than tv elve men, and less than twenty-four ; and is always 
formed out of the most considerable persons in the county. 
Its function is to examine the evidence that has been given 
in support of every charge : if twelve of those persons do 
not concur in the opinion that an accusation is well grounded, 
the party is immediately discharged , if, on the contrary, 

of the county attends with the rolls of the session, the shenlf by him- 
self or his deputy, the several coroners of the county or district, the 
constables of hundreds or high constables, baihcs of hundreds and of 
liberties, and koeporb of gaols and of houses of correction, who are sum- 
moned to bring up the persons of prisoners, and of individuals who 
have entered into recognizances to answer charges, or to become 
evidence on charges for criminal offences against others The 6 <& 6 
Viot c 38, enacts that no justices of the peace, nor recorder, in any 
borough, shall try or determine any charges of treason, murder, or 
capital felony, or any felony, wheio there has been no previous convic- 
tion , nor other offences mentioned m the eighteen heads contained in 
the first section of the act That any judge of the supreme courts of 
Westminster, actmg tinder oyer and terminer^ and gaol dehverj^ may 
issue writs of ceitmari habeas cotpus^ removing criminal charges 
from the district of the quarter sessions to their presence, and requiring 
the presence oi the body of the prisoner The quarter sessions have 
jurisdiction over the annual fund raised by county rates, and, as in 
other courts, the justices may fine and imprison for contempt When 
the justices are assembled m session, they elect their chairman, and 
after the grand jury are sworn, a royal proclamation against vice and 
immoiahty is then read by the dork of the peace The chairman 
delivers liis charge to the grand jury, on which they retme to their 
room, receive the hdls of mdiotment which are brought before them, 
and such bills, on being endorsed by the grand jury, are brought into 
court and delivered to the clerk of the peace, on which the prisoners 
are arraigned, and the trials proceed m the same form as at tlie assizes 
The justices also hold ])etty and special sessions 33y the Municipal 
Corporations Act, 5 & 6 Will IV c. 76, the recorder of any city or 
borough 18 the solo judge of the borough sessions He liolcls the 
borough coui’t of quart ei sessions eveiy quarter of the year, and at such 
other times as ho may think neccsbary, as the Crown may recom- 
mend. — JPd. 
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twelve of tlie grand jury find the proofe sufiicient, the pri- 
soner IS said to bo indicted, and is detained m order to go 

through the romamuig process. i, 1,4. 

On the day appointed forks trial, the prisoner is brought 
to the bar oi the court, where the judge, after causing the 
bill of indictment to be read in his presence, must ask him 
how he would be tried; to which the prisoner answers, by 
God and my country : by which he is understood to claim to 
be tried by a jury, and to have all the Judicial 
defence to which the law entitles him. Ihe sheriff then 
appoints what is called the petit jury: this must be com- 
posed of twelve men chosen out of the county where the 
crime was committed, and possessed of a l^ded income oi 
ten pounds a year . their declaration finally decides on the 

truth or falsehood of the accusation 

As the fate of the prisoner thus entirely depends cm the 
men who compose this jury, justice requires that he should 
have a share in the choice of them , and this he has tkough 
the extensive right which the law has granted him, 01 
lengmg, or objectmg to, such of them as he may think 

^ffhese challenges are of two kmds. One, which is called 
the challenge to the array, has for its object to have the 
whole pand set aside . it is proposed by the prisoner ’when 
he thinks that the sheriff who formed the panel is not in- 
different in the cause ; fot instance, if he thinks he has an 
interest in the prosecution, that he is related to the prose- 
cutor, or in general to the party who iiretends to be injured 
The other challenges are called to the polls (in capita ) . 
they are exceptions proposed agamst the 
and^ are reduced to four heads by Bir lidward Coke, lhat 
which he calls propter hononc respectum, may be proposed 
against a lord empanelled on a jury ; or he might challenge 
himself That propter defectum lakes place when a juror is 
legally incapable of serving that office, as if he is an alien ; 
if\e has not an estate sufficiout to qualify him, &c ihat 
vropter dihetum has for its- obiect to set aside ^y juror 
convicted of such crime or misdemeanor as renders him 
infamous, as felony, pequry, &e. That is 

•proposed against a juror 'who has an interest in the coiwic- 
tion of the prisoner , one, for instance, who has an action 
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depending between liim and the prisoner , one who is of kin 
to the prosecutor, or his counsel, attorney, or of the same 
society or corporation with him, &c ^ 

In fine, in order to reheve even the imagination of the 
prisoner, the law allows him, independently of the several 
challenges above mentioned, to challenge peremptorily, that 
IS to say, without showing any cause, twenty jurors suc- 
cessively t 

'When at length the jury is formed, and they have taken 
their oath, the indictment is opened, and the prosecutor pro- 
duces the proofs of his accusation But, unlike to the rules 
of the civil law, the witnesses deliver thoir evidence in the 
presence of the prisoner the latter may put questions to 
them , he may also produce witnesses in his behalf, and 
have them examined upon oath Lastly he is allowed to 
have a counsel to assist him, not only in the discussion of 
any point of law which may be complicated with tho fact, 
but also 111 the investigation of ilie fact itself, and who points 
out to him the questions he ought to ask, or even, asks thetn 
for him X 

Such are the precautions which the law has detxsed for 
cases of common xirosecutions ; but in those for high trea- 
son, and for misprision of treason, that is to say, for a con- 
spiracy against the life of the king, or against tho state, and 
for a concealment of it,§ — accusations which suppose a heat 
of party and powerful accusers, — the law has provided for 
the accused party farther safeguards 

3 ^irst, no person can be questioned for any treason, except 
a direct attempt on the life of the king, after throe years 
elapsed since the oifence 2 The accused party may, inde- 
pendently of his other legal grounds of challenging peremp-^ 

* When a prisoner is an alien, one half of the Jurors must also h© 
ahens a juiy thus formed is called a jury de mdieiaie hngum 

t When tlicse several challenges reduce too much the number of the 
jurors on tho panel, which is torty-eigbt, new ones are named on a 
writ of tho judge, who are named the taUs^ from those words of the 
writ, decern or ocio tales 

t This last article, however, is not estahhshed by law, except in oases 
of treason , it is done only through custom and tho indulgence of the 
judges 

I The penalty of a misprision of treason is the forfeiture of all goods, 
and imprisonment for hfe. 
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tonly^ cLallenge tliirtj-five jurors 3 He may have two 
counsel to assist him through the whole course of the pro- 
ceedings. 4 That his witnesses may not be kept away, the 
j'udges must grant him the same compulsive process to 
bring them in, which they issue to compel the evidences 
against him 5. A copy of his mdictment must be delivered 
to him ten days at least before the trial, in presence of two 
witnesses, and at the expense of five shillmgs ; which copy 
must contain all the facts laid to his charge, the names, pro- 
fessions, and abodes of the jurors who are to be on the 
panel, and of all the witnesses who are intended to be pro- 
duced against him.^ 

When, either in cases of high treason, or of inferior crimes, 
the prosecutor and the prisoner have closed their evidence, 
and the witnesses have answered to the respective questions 
both of the bench and of jurors, one of the judges makes a 
speech, in which he sums up the facts winch have been 
advanced on both sides. He points out to the jury what 
more precisely constitutes the hmge of the question* before 
them ; and he gives them his opinion both with regard to 
the evidences that have been given, and to the point of law 
which is to guide them in their decision. This done, the 
jury withdraw into an adjoining room, where they must 
remain without eating and drinking, and without lire, till 
they have agreed unanimously among themselves , unless the 
court give a permission to the contrary. Their declaration 
or verdict (veredictim) must (unless they choose to give a 
special verdict) pronounce expressly, either that the prisoner 
is guilty, or that he is not guilty, of the act laid to lus 
charge. Lastly, the fundamental maxim of this mode of 
proceeding is, that the jury must bo unanimous. 

And as the main object of the institution of the trial by 
jury IS to guard accused persons against all decisions what- 
soever fi:om men invested* with any permanent official autho- 
rity, t it is not only a settled principle that the opinion 
which the judge delivers has no weight but such as the jury 

^ Stat 7 Will III c, 3, and 7 Anno, c 21, Tho latter was to bo m 
force only after tbe death of tho late Pretender. 

f “ Laws,” as Jnnms says extremely well, “ are intended, not to trust 
to i\hat men will do, hut to guai'd against what they may do.” 

X 
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clioose to give it , but tlieir verdict must besides comprebend 
tbe whole matter in trial, and decide as well upon the fact 
as upon the point of law that may arise out of it in other 
words, they must pronounce both on the commission of a 
certain fact, and on the reason which makes such fact to be 
contrary to law * 

This IS even so essential a point, that a bill of indictment 
must expressly be grounded upon those two objects Thus 
an indictment for treason must charge, that the alleged facts 
were committed with a treasonable intent (proditone) An 
mdictment for murder must express that the fact has been 
committed with malice prepense, or aforethought An in- 
dictment for robbery must charge, that the things were 
taken with an intention to rob (ammo farandi), &c f 

Juries are even so uncontrollable in their verdict, — so 
apprehensive has the constitution been lest precautions to 
restrain them in the exercise of their functions, however 
specious in the beginning, might in the issue be converted 
to the very destruction of the ends of that institution, — ^that 
it IS a repeated principle that a juror, in delivering his 
opinion, is to have no other rule than his opinion itself, — 
that IS to say, no other rule than the belief which results to 
his mmd from the facts alleged on both sides, from their 
probability, from the credibdity of the witnesses, and even 

^ Unless they choose to give a special verdict “ When the jury,” 
says Coke, doubt of the law, and intend to do that which is just, 
they find the special matter and the entry is, JEt super told watend 
petwnt discretion em justimorum ” Inst iv These words of Coke, we 
may observe, confirm beyond a doubt the power of the jury to deter- 
mine on the whole matter m trial , a power which m all constitutional 
views IS necessary , and the more so, since a prisoner cannot in England 
challenge the jbclge, as he can under the civil law, and for the same 
causes as he can a witness. 

t The principle that a jury is to decide both on the fact and the 
a vnnmhty of it, is so well understood, that, if a verdict were so framed 
as only to have for its object the bare existence of the fact laid to the 
charge of the prisoner, no punishment could he awarded by the judge in 
consequence of it Thus, m the prosecution of Woodfall, for printing 
Jnnius’ Letter to the King (a supposed hhcl), the jury brought in the 
following verdict — Guilty of punting and puhhshmg only , the consequence 
of which was the discharge of the prisonei 

[See Bivppkmentm ij lllmhakom, iKo 8 ] — Ud. 
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from all such circumstances as lie maj have a private know- 
ledge of. Lord Chief Justice Hale expresses himself on 
this subject m the following terms — 

In this recess of the jury, they are to consider the evi- 
dence, to weigh the credibility of the witnesses, and the 
force and efficacy of their testimonies ; wherein (as I have 
before said) they are not precisely bound by the rules of the 
civil law, VIZ. to have two witnesses to prove every fact, 
unless it be in cases of treason, nor to reject one witness 
because he is single, or always to believe two witnesses, if 
the probability of the fact does upon other circumstances 
reasonably encounter them ; for the trial is not here simply 
by witnesses, but by j ury : nay, it may so fall out, that a 
jury upon their ovai knowledge may know a thing to be 
false that a witness swore to be true, or may know a witness 
to be incompetent or incredible, though nothing be objected 
against him — and may give their verdict accordingly.”"^ 

If the verdict pronounces not guilty, the prisoner is set at 
liberty, and cannot, on any pretence, be tried again for tlie 
same oifence. If the verdict declares him guilty^ then, and 
not till then, the judge enters upon his function as a judge, 
and pronounces the punishment which tlie law appoints.t 
But, even in this case, he is not to judge according to his 
own discretion only , ho must strictly adhere to tlie Jciter of 
the law, no constructive extension can bo admitted, and 
however criminal a fact might m itsell* be, it w^ould pass un- 
piimsbed if it were found not to be positively compro]ieiKh‘cl 
in some one of the cases provided for by the law. Tlio evil 

^ History of the Common Law of England, chap 12, sect 11. Hie 
same principles and forms are observed m civil matters ; only peremp- 
tory challenges are not allowed 

t "Vl'hen the party accused is one of the lords temporal, ho hkowiso. 
enjoys the universal privilege of being judged by his peers though tho 
trial then diJfers m several respects In the lirst place, as to the num- 
ber of jurors , all the poors are to perform the function of such, and 
they must be summoned at least twenty days hoforehand. 2. When 
the trial takes place duung tho session, it is said to he in tho Ugh emri 
of pmUaneU , and the peers officiate at once as jurors anef judges. 
When the parliament is not sitting, thetnahs said to ho m the court of 
the high steward of Migland, an office which is not usually in being, 
hut is revived on those occasions ; and the high steward performs tho 
office of judge, 3 In either of these cases, unanimity is not required , ami 
the majority, winch must consist of twelve persons at least, is to decide. 
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that may arise from the impunity of a crime, — that is, art 
evil which a new law may mstantly stop, — has not by the 
English laws been considered as of magnitude sufficient to 
be put in comparison with the danger of breaking through a 
barrier on wmeh so materially depends the safety of the 
individual * 

To all these precautions taken by the law for the safety 
of the subject, one circumstance must be added, which 
indeed would alone justify the partiahty of the Enghsh 
lawyers to their laws in preference to the civd law , — I mean 
the absolute rejection they have made of torture t Without 
repeating here what has been said on the subject by the 
admirable author of the treatise on Crimes and Punishments, % 
I shall only observe, that the torture, in itself so horrible an 
expedient, would, more especially in a free state, be attended 
with the most fatal consequences. It was absolutely neces^ 
sary to preclude, by rejectmg it, all attempts to make the 
pursuit of guilt an instrument of vengeance against the 
innocent. Even the convicted criminal must be spared, and 
a practice at all rates exploded, which might so easily be 
made an instrument of endless vexation and persecution § 

* I shall here give an instance of the scruple with which the English 
judges proceed upon occasions of this hind Sir Renry Ferrars having 
been arrested by virtue of a warrant, in which he was termed a knight, 
though he was a baronet, Nightingale, his servant, took his part, and 
blled the officer , but it was decided, that, as the warrant “ was an ill 
warrant, the killing of an officer m executing that warrant could not be 
murder, because no good warrant wherefore he was found not guilty 
of the murder and manslaughter ’’ — See Coke’s Eep Part III p 371 
f Coke says (Inst III p. 35), that when John Holland, duke of 
Exeter, and WiBiarn de la Pole, duke of Suffolk, renewed under Henry 
VI the attempts made to mtroduce the civil law, they exhibited the 
torture as a heginn%ng thereof • The instrument was called the duke of 
Exeter’s daughter, 

J Beccaria, 

§ Judge Poster relates, from Whitelocke, that the Bishop of London 
havmg said to Felton, who had assassmated the Duke of Buckingham, 
If you wiH not confess, you must go to the rack f the man rephed, “ If 
it must be so, I know not whom I may accuse m the extremity of the 
torture , Bishop Laud, perhaps, or any lord at this hoard ” 

Sound sense (adds Poster) m the mouth of an enthusiast and a 
■Ruffian,” 

Jjwd haying proposed the rapk, the master was shortly debated af , 
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I^or tlie fartlier prevention of abuses, it is an invariable 
usage that the trial be public The prisoner neither makes 
his appearance, nor pleads, but in places where every body 
mav have free entrance ; and the witnesses when they give 
their evidence, the judge when he delivers his opinion, the 
jury when they give their verdict, are all under the public 
eye Lastly, the judge cannot change either the place or 
the kind of punishment ordered by the law ; and a sheriff, 
who should take away the life of a man in a manner different 
from that which the law prescribes, would be prosecuted as 
guilty of murder 

In a word, the constitution of England, being a free con- 
stitution, demanded from that circumstance alone (as I 
should already have but too often repeated ff so funda- 
mental a truth could be too often urged) extraordinary pre- 
cautions to guard against the dangers which unavoidably at- 
tend the power of inflicting punishments : and it is par- 
ticularly when considered in this light that the trial by jury 
proves an admirable institution 

By means of it, the judicial authority is not only placed 
out of the hands of the man who is invested with the execu- 
tive authority — ^it is even out of the hands of the judge him- 
self Not only the person who is trusted with the public 
power cannot exert it, till he has, as it were, received the 
permission to that purpose of those who are set apart to 
administer the laws ; hut these latter are also restrained in 
a manner exactly alike, and cannot make the law speak, but 
when, in their turn, they have likewise received permission. 

And those persons to whom the law has thus exclusively 
delegated the prerogative of deciding that a punishmont is 
to be inflicted, — ^thoae men, without whose declaration tho 
executive and the judicial powers are both thus bound down 
to inaction, do not form^ among themselves a permanent 
body, who may have had time to study how their power can 
serve to promote their private views or interests : they are 

the board, and it ended in a reference to tho judgea, who mmSmomlj 
resolved that the rack could not be legally used. 

[Torture was, however, used in the Tower at that period — jS'^] 

And if any other person but the sheriff, even the judge himself, 
were to cause death to he mflictod upon a man, though convicted, it 
would be deemed homicide.— See Bkokstone, book iv. chap. 14 ). 
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men selected at once from among tlie people, wlio perhaps 
never were before called to the exercise of such a function, 
nor foresee that they ever shall be called to it again 

As the extensive right of challenging effectually baffles, 
on one hand, the secret practices of such as, in the face of 
30 many discouragements, might still endeavour to make the 
judicial power subservient to their own views, and on the 
other excludes all personal resentments, the sole affection 
which remains to influence the integrity of those who alone 
are entitled to put the public power into action, during the 
short period of their authority, is, that their own fate as 
subjects is essentially connected with that of the man whose 
doom they are going to decide. 

In fine, such is the happy nature of this institution, that 
the judicial power, a power so formidable in itself, which is 
to dispose, without finding any resistance, of the property, 
honour, and life of individuals, and which, whatever precau- 
tions may be taken to restrain it, must in a great degree 
remain arbitrary, may be said, m England, to exist, — to ac- 
complish every mtended purpose, — and to be in the hands 
of nobody * 

In aH these observations on the advantages of the Eng- 
lish criminal law, I have only considered it as connected 
wath the constitution, which is a free one , and it is in this 
view alone that I have compared it with the jurisprudence 
received in other states. Yet, abstractedly from the weighty 
constitutional considerations which I have suggested, I 
think there are still other interesting grounds of pre-emi- 
nence on the side of the laws of England. 

In the first place, they do not permit that a man should 
be made to run the risk of a trial, but upon the declaration 
of twelve persons at least (the grand jur^) "Whether he 
be in prison, or on his trial, they never for an mstant refuse 
free access to those who have either advice or comfort to 
give him ; they even allow him to summon aU who may have 

* The consequence of this institution is, that no man in England 
ever meets the man of whom he may say, That man has a power to 
decide on my death or life ” If we could for a moment forget the ad- 
Tantagea of that institution, we ought at least to admire the ingenuity 
of It. 



TBIAL BY JITBY 


135 


any tiling to say in Ins favour And lastly, wliat is of very 
great importance, tlie ivitnesses against liiiii must deliver 
their testimony in his presence , he may cross-exaiiniie them, 
and, by one unexpected question, confound a whole By stem 
of calumny indulgences these, all domed by the laws of 
other countries 

Hence, though an accused person may bo exposed to have 
his fate decided by persons {the petty jury) wlio possess 
not, perhaps, all that sagacity which m some delicate cases 
it is particularly advantageous to meet with in a judge, yet 
this inconvenience is amply compensated by the extensive 
means of defence with which the law, as w'e have seen, has 
provided him If a juryman does not possess that expert- 
ness which IS the result of long practice, yet neither does he 
bring to judgment that hardness of heart which is, more or 
less, also the consequence of it . and bearing about him the 
principles (let me say, the unimpaired instinct) of humanity, 
he trembles while he exercises the awful office to which he 
finds himself called, and m doubtful cases always decides 
for mercy 

It IS to be farther observed, that, in the usual course of 
things, juries pay great regard to the opinions delivered by 
the judges ; that, in those cases where they arc clear as to 
the fact, yet find themselves perplexed v ith regard to the 
degree of guilt connected with it, they leave it, as has been 
said before, to be ascertained by the discretion of tbo judge, 
by returning what is called a epeciul verdict , that, whene\er 
circumstances seem to alleviate the guilt of a person, against 
whom nevertheless the proof has been jiosxtive, tlicy tefnper 
their verdict by recommending him to the mercy of the hmg 
(which seldom fails to produce at least a mitigation of the 
punishment) that, though a man once acquitted can never, 
under any pretence whatsoever, bo again brought into peril 
for the same offence, yet a new trial would be granted if ho 
had been found guilty upon evidence strongly suspectod of 
hemg false.’^ Lastly, what distinguishes the laws of Eng- 

^ The mode of onmmal procedure hero described is more applicable 
to the Assizes than to the Quarter Sessions. Since ilio reign ot Edward 
I , tlio whole of England has been divided into six circuits, each of 
which is visited twice a year by two of the judges, who hold Courts of 
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land from tliose of otHer countries m a verj honourable 
manner, is, that as the torture is unknown to them, so 
neither do they know any more grievous punishment than 
the simple deprivation of hfe 

All these circumstances have combined to introduce such 
a mildness into the exercise of criminal justice, that the 
trial by jury is that point of their liberty to which the 
people of England are most thoroughly and universally 
wedded , and the only complaint I have ever heard uttered 
against it, has been by men who, more sensible of the ne- 
cessity of pubhc order than alive to the feelings of humanity, 
think that too many offenders escape with imj)unity ^ 

Assize m each county. Tlie County Palatine of Chester, and the Welch 
Counties, were first included m those circuits by the 1st Wm IV c 70, 
when the number of the judges of the superioi couits was increased. 
Ireland is also divided into six circuits. In Scotland, Assizes are held 
twice a year at Aberdeen, Inverness, Perth, Ayr, Dumfries, Jedburgh, 
Stirling, and three times a year at Glasgow In England, Assizes are 
held in 66 towns • in Ireland, in 34 By the 4th Wm IV c 86, the 
Central Criminal Court was established for London, Middlesex, and part 
of Essex, Kent, and Surrey, the Sessions of which are held at tlie Old 
Bailey once a month The Lord Chancellor, the Lord Mayor, the 
Judges of the Superior Courts, Recorder, Aldermen, and Common Ser- 
jeant, and such other as Her Majesty may appoint, are the judges of this 
Court, the jurisdiction of which extends to all treasons, murders, felo- 
nies, and misdemeanours withm ten miles of St Paul’s, London, together 
with all offences committed on the high seas within the jurisdiction of 
the Admiralty of England Besides tho«^e Ciiminal and Civil Courts of 
Assize, the Commissioners of Insolvent Debtors maho circuits ihnee a 
year over England and Wales The authority of the judges upon cir- 
cuit 18 derived, m civil jurisdiction, from the Statutes of Assize and 
Kisi Prius, and also from the commissions issued for each circuit under 
the great seal Commissions of O^e) and Termmer (to hear and deter- 
mine) give the judge power to try treason, felony, and other criminal 
offences against the law of England, committed within the counties 
composing their circuits The judges of the Courts of Westminster are 
commissioned by the Crown, after they have arranged among themselves 
the circuits on which they are to go, — Md, 

^ See ^u^]ilementaiy lilustrationit, Ko. 9. 
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CHAPTEE XIV. 

THE SUBJECT COECLUBEB LAWS EELATIVB TO IMPBISOKMEKT. 

But what completes that sense of independence wliich the 
laws of England procure to every individual (a sense which 
IS the noblest advantage attending liberty), is the greatness 
of their precautions upon the delicate point of imprison- 
ment. 

In the first place, by allowing, in most cases, enlargement 
upon bail, and by prescribing, on that article, express rules 
for the judges to follow, they have removed ail pretexts, 
which circumstances might afford, for depriving a man of Ins 
hberty. 

But it is against the executive power that the legislature 
has, above all, directed its efforts , nor has it been but by 
slow degrees that it has been successful in wresting from it 
a branch of power which enabled it to deprive the people of 
their leaders, as well as to intimidate those ■who might be 
tempted to assume the function, and ■which, having thus all 
the efficacy of more odious 'means without the dangers of 
them, was perhaps the most formidable weapon with w Inch 
it might attack public liberty 

The methods originally pointed out by the laws of Eng- 
land for tho onlargomcnt of a person xmjiistly imprisoned, 
were the writs of mainprise^ de odto et afia, and de katmne 
replegiando. Those writs, which could not be denied, were 
an order to the sheriff of the county in wdiich a piTsoii was 
confined, to inquire into tho causes of his conlinement ; and, 
according to tho circumstances of his case, either to dis- 
charge him completely, or upon bail 

But the most useful method, and which even, by being 
most general and certain, has tacitly aholishod all the others, 
is the writ of Habeas Corpus ; so called because it begins with 
the words Habeas corpus ad subjiciendum. This writ being 
a writ of high prerogative, must issue from the court of 
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Kang’s Bencli ^ its effects extend equally to every county j 
and tlie king by it requires, or is understood to require, the 
person who holds one of his subjects m custody, to carry 
him before the judge, with the date of the confinement, and 
the cause of it, in order to discharge him, or continue to 
detain him, according as the judge shall decree. 

But this writ, which might be a resource in cases of vio- 
lent imprisonment effected by individuals, or granted at their 
request, was but a feeble one, or rather was no resource at 
all, against the prerogative of the prince, especially under the 
sway of the Tudors, and m the beginning of that of the 
Stuarts. And even in the first years of Charles the Birst, 
the j'udges of the King’s Bench, who, in consequence of the 
spirit of the times, and of their holding their places durante 
hene plaeito^ were constantly devoted to the court, declared, 

that they could not, upon a Habeas Corpus, either bail or 
deliver a prisoner, though committed without any cause 
assigned, in case he was committed by the special command 
of the king, or by the lords of the privy council ” 

Those principles, and the mode of procedure which resulted 
from them, drew the attention of parliament , and in the bill 
called the Petition of Eight, passed in the third year of 
the reign of Charles the Pirst, it was enacted, that no 
person should be kept in custody, in consequence of such im- 
prisonments 

But the judges knew how to evade the intention of this 
act they, indeed, did not refuse to discharge a man impri- 
soned without a cause , but they used so much delay in the 
examination of the causes, that they obtained the full effect 
of an open denial of justice 

The legislature again interposed, and in the act passed in 
the sixteenth year of the reign of Charles the Pirst, the same 
m which the Star Chamber was suppressed, it was enacted, 
that if any person be committed by the king himself in 

^ Stnctly speaking, there is no Balms Co? pus law in any country 
beyond the Biitish dominions, with the exception of the United States 
of America In France, Austria, most of the German States, Italy, 
especially Naples, Sicily, and Bussia, men may he accused and arrested, 
and kept for any period m prison, without being brought to trial — Ed* 
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person, or by Ms privy council, or by any of tbe members 
thereof, be shall have granted unto him, without delay upon 
any pretence whatsoever, a writ of Habeas Corpus^ and that 
the judge shall thereupon, within three court-days after the 
return is made, examine and determine the legality of such 
imprisonment ” 

This act seemed to preclude every possibility of future 
evasion yet it was evaded still , and, by the connivance of 
the judges, the person wdio detained the prisoner could, with- 
out danger, wait for a second, and a third writ, called an 
alias and a plumes, before he produced him 

All these different artifices gave at length birth to the 
famous act of Habeas Corpus (passed m the thirty-first year 
of the reign of Charles the Second), which is considered in 
England as a second Great Charter, and has extinguished 
all the resources of oppression * 

The principal articles of this act are — 

1 To fix the different terms allowed for bringing up a 
prisoner those terms are proportioned to the distances 
and none can in any case exceed twenty days. 

2. That the officer and keeper neglecting to make due 
returns, or not delivering to the prisoner, or his agent, 
within six hours after demand, a copy of the warrant of 
commitment, or shifting the custody of the prisoner from 
one to another, without sufficient reason or authority (speci- 
fied in the act), shall for the first oflence forfeit one hundred 
pounds, and for the second two hundred, to the party 
aggrieved, and be disabled to hold his office, 

3. ISTo person, once delivered by Habeas Corpus, shall 
be committed for the same offence, on penalty of five hun- 
dred pounds. 

4. Every person committed for treason or felony, shall, if 
he require it, in the first week of the next term, or the first 
day of the next session, bo indicted in that term or session, 
or else admitted to bail, unless it should be proved upon oath, 
that the king’s witnesses cannot be produced at that time: 
and if not indicted and tried in the second term or session, 

^ The real title of this act is, An Aot for better secunnff the Xnberiy of 
the Subject, and for Prevention of Im^rmnmmt beyond the JSeas, 
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lie shall be discharged of his imprisonment for such imputed 
offence. 

5. Any of the twelve judges, or the Lord Chancellor, who 
shall deny a writ of Habeas Corpus, on sight of the warrant, 
or on oath that the same is refused, shall forfeit severally to 
the party aggrieved five hundred pounds 

6. !No inhabitant of England (except persons contracting, 
or convicts praying to be transported) shall be sent prisoner 
to Scotland, Ireland, Jersey, Gruernsey, or any place beyond 
the seas, within or without the king’s dominions, — on pain, 
that the party committing, his advisers, aiders, and assistants, 
shall forfeit to the party aggrieved a sum not less than five 
hundred pounds, to be recovered with treble costs — shall 
be disabled to bear any office of trust or profit — shall incur 
the penalties of a prcemumre,^ and be incapable of the king’s 
pardon.t 

* The statutes oipmiimue, thus called from the writ for tlieir exe- 
cution, winch begins with the words pimmuniie {ion: pt amonei e) facms, 
were originally designed to oppose the usurpations of the Popes The 
first was passed under the reign of Edward the First, and was followed 
by several others, winch, even before the reformation, established such 
effectual provisions as to draw upon one of them the epithet of execrahile 
stutwtum. The offences against which those statutes were framed were 
likewise distinguished by the appellation of prmmwme , and under that 
word were included all attempts to increase the power of the Pope at 
the expense of the royal authority The punishment decreed for such 
cases was also called a pmmmire it has since been extended to several 
other kinds of offence, and amounts to impiisonment at the king’s 
pleasure, or for life, and forfeiture of all goods and rents of lands 

t Be Lolme greatly exaggerates the mildness of the English 
laws as they existed when he wrote The punishments inflicted by 
them were remarkably severe, and continued to be so until the carrying 
out of the reforms which were commenced by the late Sir Bobert Peel. 
At present the criminal law of England extends— -first, to crimes which 
aie punishable on indictment at common law, secondly, those for which 
a justice of the peace, or justices of the peace, have the power to punish 
summarily under special statutory enactments Indictable offences aro 
treasons, felonies, and patsdemeanours , all treasons, except forgery, are 
punishable by death, and upon conviction, the offender forfeits to the 
crown his personal estate of every description, which, where an innocent 
wife and family survive the forfeiture, is certainly a barbarous law. 
Treasons punishable with death are compassing the death of the King 
or Queen Begnant, or his eldest son or heir,— violating the king’s 
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CHAPTEE I 

SOME ADVANTAGES PECTJEIAK TO THE ENGLISH CONSTITUTION. 
1 TEE UNITX OE THE EXECUTIVE POWEK 


We have seen in former chapters the resources allotted to 
the different parts of the English government for balancing 
each other, and how their reciprocal actions and re-aetions 
produce the freedom of the constitution, which is no more 


companion, that is to say, his wife during coverture , violating tho king’s 
eldest daughter, or the wife of tho king’s eldest son and heir , levying 
war against the king in his own realm, or being an adherent of the 
king s enemies in the realm, or giving them aid or comfort m the realm 
or elsewhere, or slaying the Lord Chancellor or any of the Chief Justioes 
or any justices being m their places doing their offices Those camM 
treasons date from 25 Edward III. st 6, c 2 By the Ist Anne, s\ % 
c 15, it is made a capital punishment to prevent a person next in suc- 
cession to the crown from succeeding thereto, and by the 6 and 7 of 
the S 8 JU 0 reign it is made a capital treason to affirm by wnting or print- 
ipg, that any person has a nght to the crown otherwise than by the act 
of settlement, or the act of the union of the two kmgdoms of England 
and Scotland , or that the crown without tho authority of parliam»t 
is mable to limit the descent of the crown By the 36 C-eo III. c 7 
and 67 G-eo III c. 6, compassing or miendmg the death or destruction! 
or mflictmg any bodily harm tending to the death or destruction, as 
wounding, maiming, impnsonmg, or restraining the person of the king 
or deposing him h*om the crown, levying war against him within tlm 
realm, or in ordei? to compel him to overawe tho parliament, or to move 



142 


ODHE COKSTITUTIOK OE EITQ-LAKD. 


tlaan an equilibrium between the ruling powers of the state. 

I now propose to show that the particular nature and func- 

any foreigner to myade any portion of the British dominions, snch in- 
tentions or compassing being by some oyert act or deed, or by publish- 
mg some prmtmgs or writnigs, constitute also capital treason. By 3 
and 4 Yictona, c 52, it is made a capital treason to marry, or to be 
concerned m procnrmg the marriage, of any issue of her present Majesty, 
while such issue is under 18 jeais of age, in the event of the crown 
descending before attaining that age, without the consent of the Begent 
or Parliament , or assisting any person in procuring such marriage is 
also made a capital treason By the 13 Elizabeth, c 2, it is made 
capital treason to impoit bulls from Borne, or to publish or put m use 
such bulls or instruments But the 7 and 8 Viot repeals several 
capital tieasons in regard to the importation of bulls from the See of 
Borne Forgery of the G-ieat Seal, of her Majesty’s Privy Seal, of any 
signet or royal sign manual, or Great or Privy Seal of Ireland, constitutes 
treason, punishable with transportation for life, or not less than seven 
years, or imprisonment for any teim not exceeding two years, without 
hard labour or solitaiy confinement foi one year Preemunires are not 
capital felonies, although they subject the ofionder to the forfeiture of 
his lands and goods. The statute of Prsemumres is the 16 of Bichard 

II c 5 When Be Lolme wrote, all felomes, with two or three excep- 
tions, were punishable with death, but since the 7 and 8 George 
lY c 28, no felony is capital unless excluded from benefit of clergy 
before or on 14th Kov 1826 All persons convicted of felony, however, 
forfeit to the crown their personal estate of every description, and on 
conviction of capital felony the ojBfender forfeits to the crown all the 
profits of estates m freehold, and of things not lying in tenure, and to 
the Lord of the Manor the profits of estates of copyhold, and his blood is 
also corrupted by the ofl'ence JPreermmres arc oficnces against tlio funda- 
mental laws of the realm ; as the omittmg by Deans and Chapters to 
elect a Bishop, molesting possessors of Abbey lands, contrary to the 
provisions of the 1 and 2 Philip and Mary, ohtaimng stay of pro- 
oeedmgs other than by arrest of judgment or by writ, in actions for the 
abolitions of monopolies, asserting maliciously or advisedly, by speaking 
or writmg, that both or either Houses of Parliament may nominate the 
succession to the crown, or that any person may claim the crown other 
than by the acts of settlement and of union, or that the kmg and par- 
liament cannot make laws to limit the descent of the crown, or import- 
ing hulls from Borne, or otherwise upholding the jurisdiction of 
the Pope in these realms There are now only ten capital felonies 
punishable with death, viz, murder, unnatural offences, destroying 
»lnp8-of-war in her Majesty’s arsenals or dockyards, naval or military 
stores or other munitions of war, robbery aggravated bv striking the 
inmate, robbery aggravated by wounding the persons robbed, piracy and 
endangering the life of any person on board ol a vessel, setting fire to a 
dwelling-house any person being therein, destroying vessels with intent 



THE BRITISH aOTERHMEHT 


143 


tions of these same constituent parts of the government, 
which give it so different an appearance from that of other 
free states, are moreover attended with peculiar and veiy 
great advantages, which have not hitherto been sufficiently 
observed 

The first peculiarity of the English government, as a free 
government, is its having a king, — its having throvm into 
one place the whole mass, if I may use the expression, of 
the executive power, and having invariably and for ever 
fixed it there. By this very circumstance also has the 
dejposttum of it been rendered sacred and inexpugnable ; — 
by making one great, very great man in the state, has an 
eifectual check been put to the pretensions of those who 
otherwise would strive to become such , and disorders have 
been prevented, which in all republics ever brouglit on the 
ruin of liberty, and, before it was lost, obstructed the enjoy- 
ment of it. 

If we cast our eyes on all the states that ever were free, 
we shall see that the people, ever turning their jealousy, as 
it was natural, against the executive power, but never think- 
ing of the means of limiting it, so happily prevalent m 
England,^ never employed any other expedients beside tho 
obvious one of trusting that power to magistrates whom 
they appointed annually , which was in great mcasui’e the 
same as keeping the management of it to themsc]\es t 

to murder or whereby human life is endangered, oxhihiiing falne lights 
with intent of drawing vessels into danger to he pOBHUssod of forged 
stamps for mai-king gold or silver plate, appears still fo renuim a capital 
offence Other crimes are punishable according to thoir degree, by trans- 
portation foi hfe with or without hard labour, transportation for Hhort.er 
periods, imprisonment and fines , and pumshmentB arc now far milder m 
the Biitish empire than in any coimtry in tho world, unless it ho m the 
United States of America — JEd 

* Tho rendering that power dependent on tho people for its supphos, 
— See on this subject, chap vi hook i, 

t The power of the House of Commons to withhold the noeessary 
supplies for carrying on the government, mamtamingtho dofoncos of the 
country, and paying tfio interest of tho national debt, is unclouhtedlj 
a great restraint upon the authority of the crown , but it would require 
a gieat exercise of unconstitutional authority on tho part of tho 
sovereign or the ministers of tho orovn to justify tho suspension of 
the supplies 'Withholding tho supplies would necessarily involve tho 
country in national bankruptcy, m irretrievable discrodii, in public 
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wlience it resulted, tliat the people, who, whatever may be 
the frame of the governmeut, always possess, after all, the 
reality of power, thus unitmg m themselves with this reahty 
of power the actual exercise of it, lu form as well as in 
fact, constituted the whole state * In order, therefore, 
legally to disturb the whole state, nothing more was requi- 
site than to put in motion a certain number of individuals. 

In a state which is small and poor, an arrangement of this 
kind is not attended with any great inconveniences, as every 
individual is taken up with the care of providing for his 
subsistence, as great objects of ambition are wanting, and 
as evils cannot, in such a state, ever become much compli- 
cated. In a state that strives for aggrandizement, the diifi- 
culties and danger attending the pursuit of such a plan 
inspire a general spirit of caution, and every mdividual 
makes a sober use of his rights as a citizen 

But when, at length, those exterior motives cease, and 
the passions, and even the virtues, which they excited, are 
thus reduced to a state of inaction, the people turn their 
eyes back towards the interior of the republic ; and every 
individual, in seeking then to concern himself in all affairs, 
seeks for new objects that may restore him to that state of 
exertion which habit, he finds, has rendered necessary to him, 


disgrace, and in a general calamity, which would inevitably tend to the 
downfall ot British power. Nor is it probable— it indeed seems almost 
impossible — that there ever should be an Enghsh ministry that would 
venture to advise the crown to attempt measures which would render 
it necessary on the part of the House to refuse the supphes. — M. 

^ Be Loime aigues as if the people weie equitably represented in 
the House of Commons. If the state of the representation of the 
people in parliament be generally acknowledged as still imperfect, what 
must it have been at the time he wrote, — when 65 rotten boroughs sent 
130 members, to vote generally for the mmister of the day, which now, 
ffom their insignificance and former corruption, deservedly send none ; 
— when 30 others sent 60 members, instead of 30 as at present , and 
when 22, including the boroughs of Emsbury, Halifax, Lambeth, Leeds, 
Macclesfield, Manchester, Marylebone, Sheffield, Lower Hamlets, Sun- 
derland, and Wolverhampton, each of which nove send two, were un- 
represented ^ When our author wrote, that portion of Great Britain 
known m history as the ancient kmgdom of Scotland constituted one 
great rotten borough, entirely at the disposal of the mimsters of the 
crown. At present, no part of the Tlmted Kingdom is more indepeU'* 
d^tly represented than the coimties and burghs of Scotland.— 
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and aims at tlie exercise of a share of power whicli, small as 
it IS, yet flatters his yamty 

As the preceding events must have given an influence to 
a certain number of citizens, they a\ ail themselves of the 
general disposition of the people, to promote their private 
views the legislative power is thenceforth continually m 
motion , and as it is badly informed, and falsely directed, 
almost every exertion of it is attended with some injury to 
the laws, or the state 

This IS not all . as those who compose the general assem- 
blies cannot, in consequence of their numbers, entertain 
any hopes of gratifyingtbeirprivate ambition, or, m general, 
their private passions, they at least seek to gratify their 
political caprices, and they accumulate the honours and 
dignities of the state on some favourite \vhom the public 
voice happens bo raise at that time 

But, as in such a stale there can ho, from the irregularity 
of the determinations of the people, no such thing as a 
settled course of measures, it happens that men never can 
exactly tell the present state of public afiairs Tlic power 
thus gwen away has already become very great before those 
for whom it was given so much as suspect it , and he himself 
who enjoys that power does not know its full extent, but 
then, on the flrst opportunity that oflbrs, ho suddenly 
pierces through tlie cloud which hid the summit from him, 
and at once seats himself upon it. The people, on the 
other hand, no sooner recover sight of him, than tluw see 
their favourite now become their master, and dis(*over the 
evil, only to find that it is past remedy 

As this power, thus surreptitiously acquired, is destitute 
of the support both of the law and of tlie amnent course of 
things, and is even but indiflercntly respected by those who 
have subjected themselves to it, it cannot be maintained but 
by abusing it. The jieople at length succeed m forming 
somewhere a centre of union * they agree in the choice of 
a leader * this leader m his turn rises , in his turn also he 
betrays his engagements ; power produces its wonted cflects ; 
and the protector becomes a tyrant. 

This IS not all the same causes which have given one 
master to the state, give it two, give it three. All those 
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rival powers endeavour to swallow up eacli other the state 
becomes a scene of endless quarrels and broils, and is in a 
continual convulsion 

If amidst such disorders the people retained their freedom, 
the evil must indeed be very great to take away all the 
advantages of it, but they are slaves, and yet have not 
what in other countries makes amends for political servitude , 
I mean, tranquilhty 

In order to prove all these things, if proofs were deemed 
necessary, I would only refer the reader to what every one 
knows of Pisistratus and Megacles, of Marius and Sylla, of 
Cmsar and Pompey However, I cannot avoid translating 
a part of the speech which a citizen of Plorence addressed 
once to the senate . the reader will find in it a kind of 
abridged story of all republics , at least of those which, by 
the share allowed to the people in the government, deserved 
that name, and which, besides, attained a certain degree of 
extent and power 

That nothing human may be perpetual and stable, it is 
the will of Heaven that, in all states whatsoever, there 
should arise certain destructive families, who are the bane 
and rum of them Of this our own republic affords as 
many and more deplorable examples than any other, as it 
owes its misfortunes not only to one, but to several such 
families We had at first the Buondelmonti and the Hvberh 
We had afterwards the Donati and the Cerchi, and at 
present (shameful and ridiculous conduct we are waging 
war among ourselves for the Eicci and the Albiizsi 

“ "When in former times the Ohibelms were suppressed, 
everyone expected that the Quelfs, being then satisfied, 
would have chosen to live in tranquillity , yet, but a little 
time had elapsed, when they again divided themselves into the 
factions of the whites and the blacks When the whites 
were suppressed, new parties arose, and new troubles fol- 
lowed Sometimes battles were fought in favour of the 
exiles, and, at other times, quarrels broke out between the 
nobility and the people. And, as if resolved to give away 
to others what we ourselves neither could, nor would, 
peaceably enjoy, we committed the care of our liberty 
sometimes to King Eobert, and at other times to his 
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brother, and at length to the Dulie of Athens , never settling 
or resting in any kind of government, as not knowing cither 
how to enjoy liberty, or support servitude 

The English constitution has prevented the possibility of 
misfortunes of this kind. By diminishing the power, or 
rather actual exercise of the power, of the people, f and 
making them share in the legislature only by their repre- 
sentatives, the irresistible violence has been avoided of those 
numerous and general assemblies, which, on whatever shde 
they throw their weight, bear down everything Besides, 
as the powder of the people, when they have any kind of 
power, and know how to use it, is at all times really formi- 
dable, the constitution has set a counterpoise to it and the 
royal authority is this counterpoise 

In order to render it equal to such a task, the constitution 
has, m the first place, conferred on the king, as wo have 
seen before, the exclusive prerogative of calling and dis- 
missing the legislative bodies, and of putting a negative on 
their resolutions 

Secondly, it has also placed on the side of tlie king the 
w^holo executive power in the nation 

Lastly, 111 order to effect still nearer an equilibriinn, the 
constitution has invested the man whom it has made the 
sole head of the state, with all the personal privileges, ail 
the pomp, all the majesty, of which human dignities arc 
capable In the language of the law, the king is sovereign 
lord, and the people are his subjects , — he is ninversal pro- 
puctor of the kingdom , he bestows all ific dignities and 
places, and he is not to be addresscMl but with the expres- 
sions and outw’ard ceremony of almost Eastern humility. 
Besides, his person is sacred and inviolable , and any attempt 
whatsoever against it is, in tlio eyo of the law, a crime 
equal to that of an attack upon the whole state. 

In a word, since, to have too exactly completed the equili- 

^ See the History of Floronce, by Machiavelli, hb. iii c. 1. [This trans- 
lation fully conveys the meaning, but is far mfonor to the original. 
Besides, the first section is in the plaoo in which the second ouciit to 
stand — Ed ] 

t We shall see in the sequel, that tins diminution of the etermf of 
the power of the people has been attended with a great increase of their 
liberty. 
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brium between the power of tbe people and that of tbe 
crown, would have been to sacrifice the end to the means, 
that IS, to have endangered hberty with a view to strengthen 
the government, the deficiency vhich ought to remain on 
the side of the crown, has at least been, in appearance, made 
up, by conferring on the king all that sort ot strength that 
may result from the opinion and reverence of the people , 
and, amidst the agitations which are the unavoidable 
attendants of liberty, the royal power, like an anchor that 
resists both by its weight and the depth of its hold, ensures 
a salutary steadiness to the vessel of the state. 

The greatness of the prerogative of the king, by thus 
procuring a great degree of stability to the state in general, 
has much lessened the possibility of the evils we have above 
described , it has even, v e may say, totally prevented them, 
by rendering it impossible for any citizen to rise to any 
dangerous greatness 

And to begin with an advantage by which the people 
easily suifer themselves to be influenced, — I mean that of 
birth, it IS impossible for it to produce in IJngland efibets in 
any degree dangerous . for though there are lords who, 
besides their wealth, may also boast of an illustrious descent, 
yet that advantage, being exposed to a continual comparison 
mth the splendour of the throne, dwindles almost to 
nothing, and, in the gradation universally received of 
dignities and titles, that of sovereign prince and king places 
him who is invested with it out of all degree of proportion. 

The ceremonial of the court of England is even formed 
upon that principle Those persons who are related to the 
king have the title of princes of the blood, and, m that 
quahty, an undisputed pre-eminence over all other persons * 
Sfay, the first men in the nation think it an honourable 
distinction to themselves, to hold the different menial offices, 
or titles, in his household f If we therefore were to set 

* This, by stat of the 31st of Henry YIII extends to the sons, 
grandsons, brotheis, uncles, and nephews of the reigning king 

t With regard to the so-called memal offices m the household they 
must be considered honorary, and not servile , although they were in 
every sense of the word servile during the dynasties of the Tudors and 
Stuarts, when none dared to speak to the Sovereign hut upon their 
knees The text of He Holme would convey to foreigners a very 
erroneous idea of the British Eoyal household 
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aside the extensive and real power of tlie king, as well as 
the mmierons means he possesses of gratitymg the ambition 
and hopes of individuals, and were to consider only the 
majesty of his title, and that kind of strength founded on 
public opinion which results from it, we shall find that 
advantage so considerable, that to attempt to enter into a 
competition with it, with the bare advantage of Ingh birth, 
which itself has no other foundation than public opinion, 
and that too in a very subordinate degree, would be an 
attempt completely extravagant 

If this difference is so great as to ho thoroughly sub- 
mitted to, even by those persons ’whose situation might 
incline them to disown it, much more so does it influence 
the minds of Lhe people And if, notwithstanding the value 
winch every Englishman ought to set upon himself as a 
man, and a free man, there were any whoso eyes were so 
very tender as to be dazzled by the appearance and the 
arms of a lord, they would be totally blinded when they 
came to turn them towards the royal majesty. 

The only man, therefore, who, to persons unacquainted 
with the constitution of England, might at drst sighl- appear 
in a condition to put the govern in ont in, danger, would be 
one who, by tho greatness of his abilities and public services, 
might have acquired m a high degree the love oi‘ the people, 
and obtained a great miiueuce m the Eloiise of Commons. 

But how great soever this enthusiasm of tlu^ public 
may he, barren applause is tlio only fruit wlmfli tlH> man 
whom they favour can expect from it. llo can liojie mntlu’r 
for a dictatorship, nor a consulship, nor in gcmcral for any 
power under the shelter of which ho may at once Bafcdy 
unmask that ambition with which we might suppose him 
to be actuated, or, if we suppose him to have boon hitherto 
free from any, grow insensibly connijit. Tho only door 
which the constitution leaves open to his ambition, of 
whatever kind it may bo, is a place m the administration, 
during the pleasure of the king If, by the continuance of 
his services, and the preservation of lus influence, ho becomos 
able to aim still higher, tho only door winch again opens to 
him IS that of the House of Lords. 

Blit this advance of the favourite of tho people towiirils 
the establishment of his greatness is at tho same time a great 
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step towards the loss of that power which might render him 
formidable 

In the first place, the people seeing that he is become 
much less dependent on their favour, begin, from that very 
moment, to lessen their attachment to him. Seeing him 
moreover distinguished by privileges which are the objects 
of their jealousy, I mean their political jealousy, and member 
of a body whose interests are frequently opposite to theirs, 
they immediately conclude that this great and new dignity 
cannot have been acquired but through a secret agreement 
to betray them Their favourite, tluis suddenly transformed, 
is going, they make no doubt, to adopt a conduct entirely 
opposite to that which has till then been the cause of liis 
advancement and high reputation, and in the compass of a 
few hours completely to renounce those principles wdiich he 
has so long and so loudly professed In this, certainly the 
people are mistaken , but yet neither would they be wrong, 
if they feared that a zeal hitherto so warm, so constant, I 
will even add so sincere, when it concurred with their 
favourite’s private interest, would, by being thenceforth 
often m opposition to it, become gradually much abated. 

Nor IS this all the favourite of the people does not even 
find in his new dignity all the increase of greatness and 
eclat that might at first be imagined. 

Hitherto he was, it is true, only a private individual * but 
then ho was the object m which the whole nation interested 
themselves, lus actions and words were set forth in the 
public prints , and he everywhere met with applause and 
acclamation 

All these tokens of public favour are, I know, sometimes 
acquired very lightly , but they never last long, whatever 
people may say, unless real services are performed now, 
the title of benefactor to the nation, when deserved and uni- 
versally bestowed, IS certainly a very handsome title, and which 
does nowise require the assistance of outward pomp to set it 
off Besides, though he was only a member of the inferior 
body of the legislature, we must observe, he was the first , 
and the word first is alwmys a word of very great moment 

But now that he is made a lord, all Ins greatness, which 
hitherto wms indeterminate, becomes defined By granting 
him privileges established and fixed by known laws, that 
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uncertainty is taken from kis lustre whick is of so mucli 
importance in those things which depend on imagination , 
and his value is lowered, just because it is ascertained. 

Besides, he is a lord, but then there are several men 
who possess but small abilities, and lew estimable qualifica- 
tions, who also are lords , his lot is, nevertheless, to be 
seated among them , the law places him on exactly the same 
level with them , and all that is real in his greatness is thus 
lost in a crowd of dignitaries, hereditary and conventional. 

Nor are these the only losses which the favourite of the 
people is to suffer Independently of those great clianges 
which he descries at a distance, he feels around him altera- 
tions no less visible, and still more painful 

Seated formerly in the assembly of the representatives of 
the people, his talents and continual success had soon raised 
him above the level of his fellow members , and, being 
carried on by the vivacity and warmth of the public favour, 
those who might have been tempted to set up as Ins compe- 
titors were reduced to silence, or even became his sup- 
porters 

Admitted now into an assembly of persons invested wiih 
a perpetual and hereditary title, he ffnds men hitherto his 
superiors, — men who sec with a jealous eye the Khiiiiog 
talents of the homo novus, and who are firmly resolvc^d, that 
after having been the loading man in the 1 louse of 
Commons, he shall not be the first in iluMrs 

In a word, the success of the favourite of the pi^ople wmh 
brilliant, and even formidable ; but the eonstitutiou, in ilie 
very reward it prepares for him, makes lum find a kind of 
ostracism. His advances were sudden, and Ins course rafud ; 
he was, if you please, like a torrent rc'ady to Ix^ar down <wery 
thing before it , but this torrent is eotnpelliMl, by tin* gcmeral 
arrangement of things, finally to thrown itsdf into a vast 
reservoir, where it mingles, and Iohcb its 1 bree and direction.* 

* The statesmen alluded to were probably Mr, Putney, afterwarfb 
Earl of Bath, and especially Lord (Muitbam Iliey apply most (lirectly 
to the latter, for when he was the only man m England who could form 
a ministry, and had the universal conlidonco of the country, he, instead 
of remaining at the head of that mimstry, reserved only to himself a 
powerless office, and he mcUscreotly orvamly accepted with aHubordmate 
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I know it may be said, that, in order to avoid tlie fatal 
step which is to deprive him of so many advantages, the 
favoxiriie of the people ought to refuse the new dignity which 
IS offered to him, and wait for more important successes, 
from his eloquence in the House of Commons, and his in- 
fluence over the people 

But those who give him this counsel have not sufficiently 
examined it "Without doubt there are men in England, who, 
in their present pursuit of a project which they think essen- 
tial to the public good, would he capable of refusing for a 
while a dignity which would deprive their virtue ot oppor- 
tunities of exerting itself, or might more or less endanger it 
but woe to him who should persist in such a refusal, with any 
pernicious design ’ and who, in a goveriiinent where liberty 
IS established on so solid and extensive a basis, should en- 
deavour to make the people believe that their fate depends 
on the persevering virtue of a single citizen. His ambitious 
views being at last discovered (nor could it bo long before 
tliey were so), his obstinate resolution to move out of the 
ordinary course of things would indicate aims, on his part, of 
such an extraordinary nature, that all men whatever, who 
luve any regard for their country, would instantly rise up 
from all parts to oppose him, and he must fall overwhelmed 
with so much ridicule that it would be better for him to fall 
from the Tarpeian rock.'* 

office a peerage. Lord Chesterfield, in one of his letters to his son, wrote 
‘‘that people say William Pitt has had a fall up stairs, by leaving the 
House of Commons, m which he wielded the power ot the realm, and 
going into that hospital of incurables the House of Lords.” Sir Eobert 
Peel was more sagacious. — Ed. 

^ The reader will, perhaps, object, that no man m England can 
entertain such views as those I have suggested here this is precisely 
what I intended to prove. The essential advantage ot the English 
government above all those that have been called free^ and wbiSi m 
many respects were hut apparently so, is, that no person m England 
can entertain so much as a thought of ever rising to the level o? the 
pow er charged with the execution of the laws. All men in the state, 
whatevei may be their rank, wealth, or influence, are thoroughly con- 
vinced that they must, in reality as well as in name, continue to be 
, and are thus compelled really to love, defend, and promote 
those laws which secure hberty to the subject. 
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In fme, even tliough we were to suppose that the new 
lord might, after his exaltation, have preserved all his interest 
with the people, or, what would be no less difficult, that anj 
lord whatever could, by dint of his wealth and high birth, 
rival the splendour of the crown itself, all these advantages, 
how great soever we may suppose them, as they would not of 
themselves he able to confer on him the least executive 
authority, must for ever remain mere show;^ unsubstantial 
advantages Finding all the active powers of the state con- 
centred in that very seat of power which we suppose him in- 
clined to attack, and there secured by formidable provisions, 
his influence must always evaporate in ineffectual woi ds , and 
after having advanced himself, as wo suppose, to the very 
foot of the throne, finding no branch of independent powxT 
which he might so far appropriate to himself, as at last to 
give a reality to a political importance, he wmuld soon see it, 
however great it might have at first appeared, decline and 
die away. 

Gfod forbid, however, that I should mean that the people 
of England are so fatally tied down to inaction, by the nature 
of their government, that they cannot, in times of oppression, 
find means of appointing a leader ' No , I only meant to 
say that the laws of England open no door to tliose accumu- 
lations of power, which have been the ruin of so many 
republics , that they offer to the ambitious no means of taking 
advantage of the inadvertence or even the gratitude of the 
people, to make themselves their tyrants; and that the 
public power, of which the king has been made the exclusive 
depository, must remain unshaken in his hands, so long as 
things continue in the legal order ; which, it may bo observed, 
IB a strong inducement to him constantly to endeavour to 
maintain them in it.* 

^ Several events in English history put in a very strong light 
this idea of the stability which the power of the crown gives to the 
state 

One IS, the facility with which ilio great Duke of Marlboroiigh, and hw 
party at home, were removed horn their employments —Hanmbal, in 
circumstances nearly similar, had continued the war against the will of 
the senate of Carthage Csesar had done the same in Caul and wlien 
at last he was expressly required to deliver up his commission, he marched 
Ills army to Eome, and established a mihtary despotism. But the 
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CHAPTEE II 

THE SUBJECT CONCLUDED —THE EXECUTIYE POWER IS MORE 
EASILY CONEINED WHEN IT IS ONE 

Another great advantage, and wliicli one would not at first 
expect, in tins %mty of the public power in England, — m tbis 
union, and, if I may so express myself, in this coacervation, 
of all the branches of the executive authority, — is the greater 
facility it affords of restraining it 

In those states where the execution of the laws is intrusted 
to several hands, and to each with different titles and prero- 
gatives, such division, and the changeableness of measures 
which must be the consequence of it, constantly hide the 
true cause of the evils of the state in the endless fluctuation 
of things, no political principles have time to fix among the 
people and public misfortunes happen, without ever leaving 
behind them any useful lesson 
At some times military tribunes, and at others consuls, 
bear an absolute sway • sometimes patricians usurp every 


Duke, though surrounded, as well as the above-named generals, by a 
victorious army, and by allies, in conjunction with whom ho had earned 
on such a successful war, did not even hesitate to surrender Ins com- 
mission. He knew that all his soldiers were inflexibly prepossessed 
in favour of that power against which ho must have revolted he knew 
that the same prepossessions weie deeply rooted m the minds of the 
whole nation, and that every thing among them concurred to Buppoit 
the same power he knew that the very nature of the claims ho must 
have set up would instantly have made all his oflicers and captains turn 
themselves against him, and, m short, that, m an enterprise of this nature, 
the arm of the sea he had to repass was the smallest of the obstacles he 
would have to encounter 

The other event I shall mention here, is that of the revolution of 
1689 If the long-established power of the the crown had not before- 
hand prevented the people from accustoming themselves to fix their 
eyes on some paiticular citizens, and m general had not prevented all 
men in the state from attaining too considerable a degree of power ancl 
greatness, the expulsion of James II might have been followed by 
events similar to those which took place at Home alter the death of 
Caesar 

[This remark is just, and the wisdom of the Convention Parliament, 
in the contract which they made with William of Orange bolore they 
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every thing, and at other times those who are called nobles 
at one time the people are oppressed by decem\irs, and at 
another by dictators 

Tyranny, in such states, does not always beat down the 
fences that are set around it , but it leaps over them When 
men think it confined to one place, it starts up again in 
another , — it mocks the efforts of the people, not because it 
IS invincible, but because it is unknown , — seized by the arm 
of a Hercules, it escapes with the changes of a Proteus 
Put the indivisibility of the public power in England has 
constantly kept the views and efforts of the people directed 
to one and the same object, and the permanence of that 
power has also given a permanence and a regularity to the 
precautions they have taken to restrain it 

Constantly turned towards that ancient fortress, the royal 
power, they have made it for seven centuries the object of 
their fear, with a watchful jealousy they have considered 
all its parts , they have observed all its outlets , they have even 
pierced the earth to explore its secret avenues and subtorra- 
noons works 

United in their viow^s by the gi’catiK'ss of the danger, they 
regularly formed ihcir attacks. Tluy established their w orks, 
first at a distance , then brought them successively nearer ; 
and, ill short, raised none but w'hut seryed afterwards as a 
foundation or defence to others 

After the Great Charier was establiblKul, forty siicccssivo 
coiifirmatioiiH strengthcniul it. The act called the PeftHoa 
of Right, and that passed in the sixteenth year of Charles the 
Eirst, then followed some ^ cars after, the Habeas Corpus 


conferred upon hnn tlic powers of Slovd'cignty (whicli, in fact, they did, 
for he had no inliercnt right to tho Crown), can never bo too highly 
or too gratefully extolled ] — Md 

* Tho capacity of being admitted to all jdacos of public trust (at 
length gamed by the pleboians) having rendered useless tho old distinc- 
tion between them and the patricians, a eoahtion was then effected 
between the great plebeians, or eonimoners, wlio got into those places, 
and the ancumt patricians Jleneo a now class of men arose, who were 
called fwtjf/fs and nohibias Those arc the words by which Livy, after 
that period, constantly distinguishes those men and families who woio 
at tho head ol tho state. 
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act was established , and the Bill of Bights at length made 
its appearance In fine, whatever the circumstances may have 
been, the people always had, in their efforts, that inestimable 
advantage of knowing with certainty the general seat of the 
evils they had to defend themselves against , and each 
calamity, each particular eruption, by pointing out some 
weak place, served to procure a new bulwark for public 
liberty. 

To conclude in a few words , — the executive power in 
England is formidable, but then it is for ever the same , its 
resources are vast, but their nature is at length Itnown , it 
has bce*n made the indivisible and inalienable attribute of one 
person alone , but then all other persons, of whatever rank or 
degree, become really interested to restrain it within its 
proper bounds ^ 


CHAPTEE III. 

A SECOlTD PECnniAllITY THE DIVISION OE THE LEGISLATIVE POWEE 

Tim second peculiarity which England, as an individual state 
and a free state, exhibits in its constitution, is the division 
of its legislature That the reader may be more sensible of 
the advantages of this division, he is desired to attend to the 
following considerations 

It IS, without doubt, absolutely necessary, for securing tbe 
constitution of a state, to restrain the executive power but 
it IS still more necessary to restrain the legislative. What 
the former can only do by successive steps (I mean subvert 
the laws), and through a longer or shorter tram of enterprises, 
the latter can do m a moment As its hare will can give 
being to the laws, so its bare will can also annihilate them ; 

^ This last advantage of the greatness and indivisibility of the 
exeeulive power, viz the obligation it lays upon the greatest men in 
the state sincerely to unite in a common cause with the people, will 
be more amply discussed hereafter, when a more paHieular compa- 
rison between the English government and the republican form shall 
be offered to the leader. 
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and, if I maj" be permitted the expression, tbe legislative 
power can change the constitution, as God created the hglit 

In order, therefore, to ensure stability to the constitution 
of a state, it is indispensably necessary to restrain the legis- 
lative authority But here we must observe a difference 
between tbe legislative and the executive powers dhie latter 
may be confined, and even is the more easily so, when undi- 
vided, the legislative, on the contrary, in order to its being 
restrained, should absolutely he divided For, v hatcrer laws 
it may make to restrain itself, they never can he, relatively 
to it, any tiling more than simple resolutions . as those bars 
which it might erect to siopitsow nmotionsnmstthen bev lihni 
it, and rest upon it, they can be no bars. In a word, the 
same land ol impossibility is found, to fix the legislative 
power when it is one^ which Archimedes objected against his 
moving the earth ^ 

JN^or does such a division of the legislature only render it 
possible for it to bo restrained, since eac h of those parts into 
which it IS divided can then serve as a bar to the motions of 
the others, hut it even makes it to he actually so restrained 
If it has been divided into only twai parts, it is prohabio that 
they wnll not in all cases unite, oithcT for doing or 'undoing : 
— if it has been divided into thrc'o iiarts, the chance that no 
changes will be made is greatly incrcMised. Nay more; as a 
kind of point of lionour will naturally take ])laco bcdwiiii 
these dificreiit parts of the legislature, they will tlicrt^fore be 
led to oiler to each other only such propositioms as will at 
least he plaiisihlo , and all very ()ri‘jmlH*iai changes will thus 
be prevented, as it wore, before their birth. 

If the legislative and execuiivo powers differ so greatly 
with regard to the noccssity of their being divided, in order 
to their bemg restrained, they difibr no less with regard to 
the other consequences arising from such division. 

The division of the executive powx*r iiccesBarily introduces 
actual oppositions, even violent ones, hetw een the different 
parts into which it has been divided ; and that part which in 
the issue succeeds so far as to absorb, and unite in itself, all 
the others, immediately sets itself above the laws. IBut 
those oppositions which take place, and which the public 


* He wanted a spot whereupon to fix his instruments 
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good requires should take place, between the different parts 
of the legislature, are never any thing more than oppositions 
between contrary opinions and intentions all is tiansacted 
m the regions of the understanding , and the only contention 
that arises is wholly carried on with those inoffensive weapons, 
assents and dissents, ayes and noes 

Besides, when one of these parts of the legislature is so 
succcssfal as to engage the others to adopt its proposition, 
the result is, that a law takes place which has in it a great 
probability of being good . when it happens to bo defeated, 
and sees its proposition rejected, the worst that can result 
from it IS, that a law is not made at that time , and the loss 
which the state suffers thereby, reaches no farther than the 
temporary setting-aside of some more or less useful specu- 
lation 

In a word, the result of a division of the executive power 
is either a more or less speedy establishment of the i ight of 
the st7*ongest, or a continued state of war * — that of a division 
of the legislative power, is either truth, or general tranquil- 
hty 

The following maxims will therefore be admitted That 
the laws of a state may be permanent, it is requisite that the 
legislative power should be divided, — that they may have 
weight, and continue in force, it is necessary that the executive 
power should be one 

If the reader should conceive any doubt as to the truth of 
the above observations, let him cast his eyes on the history 
of the proceedings of the English legislature down to our 
times, and he will readily find a proof of them Tie would 
be surprised to see how little variation there has been in the 
political laws of this country, especially during the last hun- 
dred years , though, it is most important to observe, the 
legislature has been as it were in a continual state of action, 
and (no dispassionate man will deny) has generally promoted 
the public good Nay, if we except the act passed under 

* Every one knows the frequent hostilities that took place be- 
tween the Homan senate and the tribunes In Sweden there have 
been contmaal contentions between the king and the senate, in 
which they have overpowered each other by turns And in England, 
when the executive power became double/ by the king allowing the 
parliament to have a perpetual and independent existence, a civU war 
almost immediately followed 
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■William III , bj winch it has been enacted that parliaments 
should sit no longer than three years, and which y as repealed 
by a subsequent act, under G-eorge I , which alloii ed them to 
sit for seven years, ^s^c shall not hnd that any law, Yhichmay 
really be called constitutional, and v^hich has been enacted 
since the Eestoration, has been changed afterwards 

IN'ow, ]f we compare this steadiness of the English govern- 
ment With the continual subversions of the constitutioiial 
laws of some ancient republics, witli the imprudence of some 
of the laws passed in their assemblies, ^ and with the still 
greater niconsideratenes swath which they sometimes repealed 
the most salutary regulations, as it were, the day after they 
had been enacted, — if we call to mind the extraordinary 
means to w^hich the legislature of those republics, at times 
sensible how its very power was prejudicial to itself and to 
the state, was obliged to have recourse, in order, if possible, 
to tie its ow u hands, t we shall remain convinced of the groat 
advantages which attend the constitution of the English 
legislature J 

Nor IS this divisioiiL of the English legislature accompanied 
(which is indeed a very fortunate circumstance) by any actual 
division of the nation , each constituent part of it possesses 
strength sufficient to ensure respect to its resolutions , yet 
no real division has been made of the forces of the state 
Only a greater proportional share of all those distinctions 
whicli are calculated to gam the reverence of tlie peopl(‘, has 
been allotted to those parts of the legislature which could 

^ The Athenians, among other laws, had onaciod one to forbid iho 
application of a certain part of the public revenues to any other use 
than the expenses of the theatres and public shows 

t In some ancient republics, when tlie logislaturc wished to render 
a certain law permanent, and at the same time mistrusted their own 
future wisdom, they added a clause to it, which made it death to propose 
the revocation of it» Those who afterwards thought such revocation 
necessary to tho public welfare, relying on the mercy of the people, 
appeared in tho public assembly with a halter about their necks, 

J Wo shall perhaps have occasion to observe hereafter, that tho 
true cause of the equability of tho operations of the English legislature 
IS the opposition that happily takes place between the different views 
and interests of the several bodies that compose it ; a consideration this, 
without which all political enquiries are no more than airy speculations, 
and the only one that can lead to useful practical conclusions 
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not possess fheir confidence in so liigla a degree as the others , 
and the inequalities m point of real strength between them 
have been made up by the magic of digmtj 

ThuSj the king, wlio alone forms one part of the legis- 
lature, has on his side the majesty of the kingly title the 
two Houses are, in appearance, no more than councils 
entirely dependent on him , they are bonnd to follow his 
person , they only meet, as it seems, to advise him , and never 
address him but in the most solemn and respectful manner. 

As the nobles, who form the second order of the legis- 
lature, bear, in point both of real weight and numbers, no 
proportion to the body of the people,'^ they have received, 
as a compensation, the advantage of personal honours, and of 
an hereditary title t 

Besides, the established ceremonial gives to their assembly 
a great pre-eminence over that of the representatives of the 
people They are the vp2)e7' house, and the others the lower 
house They are in a more special manner considered as 
the king’s council • and it is m the place where they assemble 
that his throne is placed 

* It IS for want of having duly considered this subject, that M. 
Rousseau exclaims somewhere against those who, when they speak of 
the general estates of France, “ dare to call the people the tlif) d estate ” 
At Rome, where all the order we mention was mveitcd, — where the 
fdsoes were laid at the feet of the people, and where the tribunes, whose 
function, like that of the king of England, was to oppose the estab- 
lishment of new laws, were only a subordinate kind of magistracy, — 
many disorders followed In Sweden and in Scotland (belore the 
Union), faults of other kind prevailed in the formei kingdom, for 
instance, an overgrown body of two thousand nobles frequently over- 
ruled both king and people 

t This remark is not correct The peers acquire honours and 
titles from circumstances that we may trace to the feudal times , and 
since the introduction of iicli or highly-gifted men, without titles, 
to the House of Commons, the honours of the peerage are, by distin- 
guished commoners, rather avoided than sought for Ihe fact of members 
of aristocratic families sitting on the same benches with the sons and 
bi others of peers, has tended wonderfully to harmonise the differences 
between the two classes of nobility and commoners — Tlie first Pitt was 
so powerful as “the great commoner,” that it was said, “m his presence 
royalty was shorn of half its beams,” — Sir Robert Peel only left tlie 
Commons when that great statesman was earned off by a lamentable 
and premature death We do not think it probable that either Lord 
Palmerston or Lord J ohn Russell will over leave the House of Commons 
for the House of Lords. — JSd, 
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When the king comes to the parliament, the Commons are 
sent for, and make their appearance at the bar of the House 
of Lords It IS moreover before the Lords, as before their 
judges, that the Commons brmg their impeachments When, 
after passing a bill m their own liouse, they send it to the 
Lords to desire their concurrence, they always order a num- 
ber of their own members to accompany it ^ whereas the 
Lords send down tlieir bills to them, only by some of the 
assistants of the House, t When the nature of the alterations 
which one of the two houses may wisli to make in a bill sent 
to it by the other, renders a conference betw'-ecn them ne- 
cessary, the deputies of the Coinmons to the committee, 
which is then formed of members of both houses, are to 
remain uncoyerod J Lastly, those bills w^hich (in w'hicheycr 
of the two houses they have originated) have been agreed to 
by both, must bo deposited in the Liouse of Lords, thci’c to 
remain till the royal pleasure is signified 
Besides, the Lords are memhers of the legislature by virtue 
of a right mlioreut m their persons ; and they are supposed 
to sit in parliament on their own account, and for the sup- 
port of their own interests In consequence oi this, they have 
the privilege of giving their votes by proicy , § and, wiien any 
of them dissent irom the resolutions of their House, they may 
enter a protest against them, contammg the reasons of their 
particular opinion In a word, as this part of the legislature 
IS destined frequently to balance the power of the people, 
what it could not reciuve in real sirongih it has received in 
outw’-arcl splendour and greatness , so that, wdicn it cannot 

* The S^poalccr of tlie House of Lords must come down from tlie 
woolsack to receive the bills winch the members ol the Commons bring 
to their house. 

t The twelve judges and tho masters m chancery There is also a 
ceremonial CHtablished with regard to the maimer and marks of respect, 
with winch those two of them, who are sent with a hill to tlio Commons, 
are to deliver it 

[The note of Bo Lolmo with respect to the twelve judges is not 
now accurate. The present number is tUteon. — kV] 

X This etiquette of one class remaining covered and the other nnoo- 
verod is now, I believe, peculiar to IiJngland, — V?ould it not be more 
decorous if both remained uncovered 
§ The Commons have not that privilege, boeauso they are thomsolves 
pwxies for the people, — See Cokers Inst. 4 p. 41. 

M 
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resist by its weiglit it overawes bj its apparent magni- 
tude. 

In fine, as these various prerogatives, bj wliich the com- 
ponent parts of the legislature are thus made to balance 
each other, are all intimately connected with the fortune of 
the state, and flourish and decay according to the vicissitudes 
of public prosperity or adversity, it thence foUows, that, 
though differences of opinion may sometimes take place 
between those parts, there can scarcely arise any when the 
general welfare is really in question, And when, to resolve 
the doubts that may arise on political speculations of this 
kind, we cast our eyes on the debates of the two houses for 
a long succession of years, and see the nature of the laws 
which have been proposed, of those which have passed, and, 
of those which have been rejected, as well as of the argu- 
ments that have been urged on both sides, we shall remain 
convinced of the goodness of the principles on which the 
English legislature is formed. 


CIIAFTEE IV. 

A THIBU ADVANTiiaE PEOTOIAB TO THE EBOETSH OOVEBNMEBT — THE 
BUSINESS or PBOPOSINO IiAWS EODOED IN THE HANDS OE THE 
PEOPLE 

A THIRD circumstance, which I propose to show to be 
peculiar to the English government, is the mamier in 
v^hich the respective offices of the three component parts of 
the legislature have been divided and allotted to each of 
them. 

In most of the ancient free states, the share of the people 
in the business of legislation was to approve or ro]ect the 
propositions which were made to them, and to give the final 
sanction to the laws. The function of those persons (or in 
general those bodies), who were intrusted with the executive 
power, was to prepare and frame the laws, and then to 
propose them to the people : and in a word, they possessed 
that branch of the legislative power which may he called the 
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initiative ; that is, the prerogative of putting that power in 
action 

This initiative, or exclusive right of proposing in legisla- 
tive assemblies, attributed to the magistrates, is indeed very 
useful, and perhaps even necessary, in states of a republican 
form, for giving a permanence to the laws, as well as for 
preventing the disorders and struggles for power which have 
been mentioned before , but, upon examination, we shall 
find that this expedient is attended with inconveniences 
of little less magnitude than the evils it is meant to 
remedy 

These magistrates, or bodies, at first indeed apply fre- 
quently to the legislature for a grant of such branches of 
power as they dare not of themselves assume, or for the 
removal of such obstacles to their growing authority as they 
do not yet think it safe for them peremptorily to set aside. 
But when their authority has at length gained a sufficient 
degree of extent and stability, as farther manifestations of 
the will of the legislature could then only create obstructions 
to the exercise of their power, they begin to consider the 
legislature as an enemy whom they must take great care 


^ This power of previously oonsideniig and approving such laws as 
were afterwards to bo propounded to the peo^ile, was, m the first limes 
of the Eoman ropubhe, constantly exercised by the senate laws were 
made <popuU 'jimii, n auctoniate senaUs, Even m cases of elections, the 
previous approbation and miciorUas of the senate, with regard to those 
persons who were offered to the suffrages of the people, were lequired. 
Turn emm non (lerelat is magistratum qta cej^erat, n jpativs amtores non 
erant fact i Cic pro. Plancio, 3. 

At Tomco, the senate also exercises powers of the same kind, with 
regard to the grand council or assembly of the nobles. In the canton of 
Bern, ah propositions must be discussed in the kUle council, which is 
composed of twenty-seven members, before they are laid before the 
council of the two hundred, in whom resides the sovereignty of the whole 
canton And, in O-eneva, the law is, that nothing shall be treated in 
the general council or assembly of the citizens, which has not been pre- 
viously treated and approved in the council of the two hundred and 
that nothmg shall be treated in the two hundred which has not been 
previously treated and approved m the council of the twmty-peJ" 

[The remark was true when the above was written , butYenico under 
Austria has lost all independence and liberty, and the constitution of 
Genova has been altogether changed since Switzerland was occupied by 
the hkenoh — ] 
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never to rouse. Thej consequently convene the assembly of 
the people as seldom as they can "When they do it, they 
carefully avoid proposing any thing favourable to public 
liberty They soon even entirely cease to convene the 
assembly at all, and the people, after thus losing the 
power of legally asserting their rights, are exposed to that 
which IS the highest degree of political rum, the loss of even 
the remembrance of them, unless some direct means are 
found, by which they may from time to time give life to them 
dormant privdeges , means which may be found, and succeed 
pretty weU in small states, where provisions can more 
easily be made to answer their mtended ends , but, in states 
of considerable extent, have always been found, in tlie event, 
to give rise to disorders of the same kind with those which 
were at first intended to be prevented 

But as the capital principle of the English constitution 
totally difiers from tliat which forms the basis of republican 
governments, so it is capable of procuring to the people 
advantages that are found to be unattainable in the latter. 
It IS the people in England, or at least those who represent 
them, who possess the inihafive in legislation ; that is to say, 
who perform tlie office of framing laws, and proposing them. 
And among the many circumstances in the English govern- 
ment, which would appear entirely new to the politicians of 
antiquity, that of seemg the person intrusted vith the exe- 
cutive power hear that share in legislation which they looked 
upon as being necessarily the lot of the people, and the 
people eipoy that which they thought the indispensable office 
of its magistrates, would not certainly be the least occasion 
of their surprise 

I foresee that it will he objected, that, as the king of 
England has the power of dissolving, and even of not calling 
parliaments, he is hereby possessed of a prerogative which, in 
fact, is tlie same with that which I have just now represented 
as being so dangerous. 

To this I answer, that all circumstances ought to he 
combiQod Doubtless, if the crown had been under no 
kind of dependence whatever on the people, it would 
long since have freed itself from the obligation of calling 
thoir rcjiresentatives together ; and the British parliament, 
like the national assemblies of several other kingdoms, 
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would most likely Have no existence now, except in 
liistory. 

But, as ^ e have above seen, tbe necessities of tlio state, 
and the wants of the sovereign himself, put him under the 
necessity of having frequent recourse to his parliament , 
and then the difference may be seen between the prerogative 
of not calling an assembly, when powerful causes never- 
theless render such a measure necessary, and the exclusive 
right, when an assembly is convened, of proposing laws 
to it. 

In the latter ease, though a pnnee, let us even suppose, 
m order to save appearances, might condescend to mention 
any thing besides his own wants, it would be at most to 
propose the giving up of some branch of his prerogative 
upon which he set no value, or to reform such abuses as his 
inclination docs not lead him to imitate , but he would be 
very careful not to toucli any points vhich might materially 
affect his authority. 

Besides, as all his concessions would be made, or appear 
to be made, of his own motion, and would m some measure 
seem to spring from the activity of his zeal for the public 
welfare, all that he might offer, though in fact ever so incon- 
siderable, would bo represented by him as grants of the most 
important nature, and for which he expects the highest 
gratitude Lastly, it vould also be his proMiico to make 
restrictions and exceptions to laws thus proposed by 
himself, he would also be the person vho would choose the 
words to express them, and it would not be reasonable to 
expect that he would give himself any great trouble to 
avoid all ambiguity.^ 

But the parliament of England is not, as said before, 

^ In ilic Ibegmning of the existence of the House of Commons, bills 
were presented to tho King under the form of petifiom Those to 
which the King assented were registered among tho rolls of Parliament, 
with his answers to them , and at the end of each Parliament the 
judges formed them into statutes Several abuses having crept into 
that method of proceeding, it was ordained that the judges should m 
future make tho statute before tho end of every session Lastly, as 
even that became, in process of time, iiisufliciont, the present method of 
framing bills was established , tliat is to say, both Houses now frame 
the statutics m tho very form and words in which they aie to stand when 
they have received tho royal assent. 
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bound down to wait passiyely and in silence for sncb laws as 
tbe executive power maj condescend to propose to them 
At the opening of everj session, they of themselves take 
into their hands the great book of the state , they open all 
the pages and examine every article. 

When they have discovered abuses, they proceed to inquire 
into their causes — ^when these abuses arise from an open 
disregard of the laws, they endeavour to strengthen them , 
when they proceed from their insuffciency, they remedy the 
evil by additional provisions ^ 

Nor do they proceed with less regularity and freedom, in 
regard to that important object, Subsidies They are to be 
the sole judges of the quantity of them, as well as of the 
ways and means of raising them , and they need not come 
to any resolution with regard to them till they see the 
safety of the subject completely provided for In a word, 
the making of laws is not, in such an arrangement of things, 
a gratuitous contract, in which the people are to take just 

^ No popular assembly ever enjoyed the privilege of starling, can- 
vassing, and proposing new matter, to such a degree as the English 
Commons. In Eiance, when then general estates were allowed to ait, 
their i emonsf ranees were little regarded , and still less regard could the 
particular estates of the provinces expect In Sweden, the power of 
proposing now subjects was lodged m an assembly called the secret com- 
composed of nobles, and a few of the clergy, and is now possessed 
hy the King In Scotland, until the XJnion^ all propositions to be laid 
before the Parliament weie to be framed hy the persons caUod the lords 
of the mkcles In regard to Ireland, all Bills must be prepared by the 
King m his pi ivy council, and are to be laid before the Parliament hy the 
Lord-Lioutenant, for their assent or dissent {a) only they are allowed to 
discuss, among them, what they call heads of a hilf which the Lord- 
Lieutonant is desned afterwards to transmit to the King, who selects out 
of them wliat clauses he thinks proper, or sets the whole aside , and is not 
expected to give, at any time, a precise ansv or to them And, in repub- 
lican governments, magistrates are never at rest till they have entirely 
seemed to themselves the important privilege of poposinf/ nor does 
this follow merely from their ambition , it is also the consequence of the 
situation they are in, from the principles of that mode of government 

{a) Ireland acquired a Parliament of Lords and Commons during the 
American war , but as none but Protestants could exercise eithei elective 
or legislative functions, the Irish Pai liament, until abolished by the Union 
in 1801, may be considered as having been little better than an Orange 
faction. It is ridiculous to say that the Irish Parliament was as free 
and possessed the same functions and powers as the British. — M, 
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wliat IS given tliem, and as it is given tlieni: it is a con- 
tract, in wliicb. they hu^f and pay^ and in wliicli tliey them- 
selves settle the different conditions, and furnish the words 
to express them 

The English parliament have given a still greater extent 
to their advantages on so important a subject They have 
not only secured to themselves a right of proposing laws 
and rem'edies, but they have also prevailed on the executive 
power to renounce all claim to do the same. It is even a 
constant rule, that neither the king nor his privy council 
can make any amendments in the bill preferred by the two 
houses , but the king is merely to accept or reject them ; 
a provision this, which, if "we pay a little attention to the 
subject, we shall find to have been also necessary for com- 
pletely securing the freedom and regularity of the parlia- 
mentary deliberations.’^ 

I indeed confess, that it seems very natural, in the 
modelling of a state, to intrust this very important ofiico 
of framing laws to those persons who may be supposed to 
have before acquired experience and wisdom m the manage- 
ment of public affairs But events have unfortunately de- 
monstrated, tliat public employments and power improve 
the understanding of men in a less degree than they pervert 
their views , and it has been found in the issue, that the 
effect of a regulation which, at fii’st sight, seems so per- 
fectly consonant with prudence, is to confine the people to 
a mere passive and defensive share in the legislation, and 
to deliver them np to the continual enterprises of those, 

^ The King indeed, at times, sends messages to either House , and 
nobody, I think, can wish that no means of intercourse should exist 
between him and his I^arliaraent. But tlioso messages are always ex- 
pressed in very general words they are only made to desire the tlouse 
to take certain subjects into their consideration no particular articles 
or clauses are expressed * the Commons are not to declare, at any settled 
time, a solemn acceptance or rejection of the proposition made by tlie 
King , and, m short, the House follow the same mode of proceeding, 
with respect to such messages, as they usually do in regard to petitions 
presented by private individuals. Some mouiber makes a motion upon 
the subject expressed in the King’s message , a bill is framed in the 
usual way it may be dropped at every stage of it , and it is nevei the 
proposal of the crown, but the motions of some of thoir own members, 
which the House discuss, and flnaUy accept or reject. 
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■wIlo, at the same time that they are under the greatest 
temptations to deceive them, possess the most poTverful 
means of eifecting it. 

If we cast our eyes on the history of the ancient govern- 
ments, m those times when the persons intrusted wnth the 
executive power were stdl in a state of dependence on the 
legislature, and consequently were frequently obliged to have 
recourse to it, we shall see almost continual mstances of 
selfish and insidious laws proposed by them to the assemblies 
of the people. 

And those men, in whose wisdom the law had at first 
placed so much confidence, became, in the issue, so lost to all 
sense of shame and duty, that when arguments were found to 
be no longer sufficient, they had recourse to force , the 
legislative assemblies became so many fields of battle, and 
their power a real calamity. 

I know very well, however, that there are other important 
circumstances besides those I have ]ust mentioned, which 
would prevent disorders of this kind from taking place in 
England ^ But, on the other hand, let us call to mind 
that the person who, in England, is invested with the 
executive authority, unites m himself the whole public po'wer 
and majesty. Let us represent to ourselves the groat 
and sole magistrate of tho nation pressing the acceptance 
of those laws which he had proposed, with a vehemence 
suited to the usual importance of his designs, with the 
warmth of monarchical pride, which must meet with no 
refusal, and exerting for that purpose all his immense 
resources 

It was therefore a matter of indispensable necessity, that 
things should be settled in England in the manner they are 
As the moving springs of the executive power are, in the 
hands of the king, a kmd of sacred depositum, so are those 
of the legislative power in the hands of the two houses 
The king must abstain from touching them, m the same 
manner as all the subjects of the kingdom are bound to 
submit to his prerogatives When he sits in parliament, 

* I particularly mean here the circumstance of tho people having en- 
tirely delegated their power to their rcpicsentatives , the consoquenoos 
of vhieh institution will he discussed in tho next chapter. 
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He Has left, we may say, His executive power witHout doors, 
and can only assent or dissent. If the crown Had been 
allowed to take an active part in the business of makmg 
laws, it would soon Have rendered useless the other branches 
of the legislature. 


CHAPTEE V. 

IK WHICH AN INQXTIHY IS MADE, WHETHER IT WOULD BE AN ADVANTAOE 
TO PUBLIC LIBERTY, THAT THE LAWS SHOULD BE ENACTED BY THE 
VOTES OP THE PEOPLE AT LAROE, 

Put it will be said, whatever may be the wisdom of the 
English laws, How great soever their precautions may be 
with regard to the safety of the individual , the people, as 
they do not themselves expressly enact them, cannot He 
looked upon as a free people. The author of the Social 
Contract carries this opinion even farther : he says, that, 
“ though the people ot England think they are free, they 
are much mistaken , they are so only during the election of 
members for parliament as soon as these are elected, the 
people are slaves — tliey are nothing,”* 

Before I answer this objection, I shall observe that the word 
lilerty is one of those which have been most misunderstood 
or misapplied. 

Thus, at liome, whore that class of citizens who were really 
masters of the state w^ere sensible that a lawful regular au- 
thority, once trusted to a single ruler, would put an end to 
their tyranny, they taught the people to believe, that, pro- 
vided those who exorcised a military power over them, and 
overwhelmed them wuth insults, went by the names of 
conmiles^ dictatores, patncii, nobiles, in a word, by any other 
appellation than that horrid one of rex, they were free, and 
that such a valuable situation must be preferred at the price 
of every calamity. 

In the same manner certain writers of the present age, 
misled by their inconsiderate admiration of the governments 

^ See M. Rousseau’s Social Contract, chap. xv. 
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of ancient times, and perhaps also hj a ’desire of presenting 
lively contrasts to what they call the degenerate manners of 
our modern times, have cried up the governments of Sparta 
and Eome, as the only ones fit for us to imitate In their 
opinions, the only proper employment of a free citizen is to 
he either incessantly assembled in the forum, or ‘preparing for 
war. Being valiant, inured to hardships, inflamed with an 
ardent love of one's country, which is, after all, nothing more 
than an ardent desire of injuring all mankind for the sake of 
that society of which we are members , — and with, an ardent 
love of gloiy, which is likewise nothmg more than an ardent 
desire of committmg slaughter, in order to make afterwards 
a boast of it, — ^have appeared to these writers to be the only 
social qualifications worthy of our esteem, and of the en- 
couragement of law-givers ^ And while, in order to support 
such opinions, they have used a profusion of exaggerated 
expressions without any distinct meaning, and perpetually 
repeated, though without defining them, the words dastard- 
hness, corruption, greatness of soul, and virtue, they have not 
once thought of telling us the only thing that was worth our 
knowing, which is, whether men were happy under those 
governments which they have so much exhorted us to 
imitate. 

Nor, while they have thus misapprehended the only 
rational design of civil societies, have they better understood 
the true end of the particular institutions by which they 
were to be regulated They were satisfied when they saw 
the few who really governed every thing in the state, at times 
perform the illusory ceremony of assembling the body of the 
people, that they might appear to consult them . and the 
mere giving of votes, under any disadvantage in the manner 
of givmg them, and how much soever the law might after- 
wards be neglected that was thus pretended to have been 
made in common, has appeared to them to be liberty 

But those writers are seemingly in the right , a man who 
contributes by his vote to the passing of a law, has himself 
made the law in obeying it, he obeys himself, — he therefore 


* 1 have used all the above expressions m the same sense in which 
they were used in the ancient commoni?vealths, and stih are by most of 
the writers who describe their governments. 
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IS free A play on words, and notlimg more The indivi- 
dual who has voted m a popular legislative assembly has not 
made the law that has passed in it , he has only contributed, 
or seemed to contribute, towards enacting it, for his 
thousandth, or even ten thousandth, share , he has had no 
opportunity of making his objections to the proposed law, or 
of canvassing it, or of proposing restrictions to it , and he 
has only been allowed to express his assent or dissent. When 
a law has passed agreeably to his vote, it is not as a con- 
sequence of this his vote that his i/vill happens to take place; 
it is because a number of other men have accidentally thrown 
themselves on the same side with him ■ — when a law contrary 
to his intentions is enacted, he must nevertheless submit to 
it. 

This is not all ; for though we should suppose that to give 
a vote is the essential constituent of liberty, yet sucli liberty 
could only be said to last for a single moment, after which it 
becomes necessary to trust entirely to the discretion of other 
persons , that la, according to this doctrine, to he no longer 
free. It becomes necessary, for instance, for the citizen who 
has given his vote, to rely on the honesty of those who collect 
the suffrages , and more than once have false declarations 
been made of them. 

The citizen must also trust to other persons for the 
execution of those things which have been resolved upon in 
common and when the assembly shall have separated, and 
ho shall find himself alone, in the presence of the men who 
are invested with the public power, of the consuls, for 
mstance, or of the dictator, he will have but little security 
for the coutmuance of his liberty, if he has only that of 
having contributed by his suffrage towards enacting a law 
which they are dotermined to neglect. 

What, then, is liberty ? — Liberty, I would answer, so far as 
it is possible for it to exist lu a society of beings whose in- 
terests are almost perpetually opposed to each other, consists 
in this, that emry man, while he re^ipecis the persom of others, 
and allows them quietly to enjoy the produce of their industry, 
be certain himself likewise to enjoy the produce of his own m- 
dustry, and that his person he also secure » But to contribute 
by one’s suffrage to procure these advantages to the com- 
munity, — to have a share in establishing that order, that 
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general arrangement of things hy means of which an indi- 
vidual, lost as it were in the crowd, is effectually protected , — 
to lay down the rules to he observed by those who, being 
invested with a considerable power, are charged with the 
defence of individuals, and provide that they should never 
transgress them , — these are functions, are acts of govern- 
ment, but not constituent parts of liberty. 

In a word • to concur by one’s suffrage in enacting laws, 
is to enjoy a share, whatever it may be, of power • to live in 
a state where the laws are equal for all, and sure to be 
executed (whatever may be the means by which these advan- 
tages are attained), is to be free 

Be it so . we grant that to give one’s suffrage is not liberty 
itself, but only a mean of procuring it, and a mean too 
which may degenerate to mere form , we grant also, that 
other expedients might be found for that purpose , and that 
for a man to decide that a state with whoso government and 
interior administration he is unacqiiamted, is a state in 
which the people are slaves, are nothing, merely because the 
comitia of ancient Eome are no longer to be met with in it, 
IS a somewhat precipitate decision. Tet many, perhaps, will 
continue to think that liberty would be much more complete, 
if the people at large were expressly called upon to give their 
opinion concerning the particular provisions by which it is 
to be secured, and that the English laws, for instance, if they 
were made by the suffrages of all, would bo wiser, more 
equitable, and, above all, more likely to be executed To 
this objection, which is certainly specious, I shall endeavour to 
give an answer 

If, m the first formation of a cml society, the only care to 
be taken was that of establishmg, once for all, the several 
duties which every indivdual owes to others and to the state , 

- — ^if those who are intrusted with the care of procuring the 
performance of these duties, had neither any ambition, nor 
any other private passions, which such employment might 
put in motion, and furnish the means of gratifying — ^in a 
word, if looking npon their function as a mere task of duty, 
they were never tempted to deviate from tlie intentions of 
those who had appointed them — I confess that, in such a 
case, there might ho no inconvenience in allowing every indi- 
vidual to have a share in the government of the coinmnmty 
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of lio IS a member , or ratber, I ought to say, in such 
a society, and among such bemgs, there would be no occasion 
for any governinent 

But experience teaches us that many more precautions, 
indeed, are necessary to oblige men to be just towards each 
other ; nay, the very first expedients that may be expected 
to conduce to such an end, supply the most fruitful source 
of the evils which arc proposed to he prevented Those laws 
which v'erc intended to he equal for all, are soon warped to 
the private convenience of those who have been made the 
administrators of them instituted at first for the protection 
of all, they soon ai’o made only to defend the usurpations of 
a few , and, as the people continue to respect them, while 
those to ■whose guardianship they were intrusted make 
little account of them, they at* length have no other effect 
than that of su])plying the want of real strength in those few 
who have contrived to place themselves at the head of the 
community, and of rendering regular and free from danger 
the tyranny of the smaller number over the greater 

To remedy, therefore, evils which thus have a tendency to 
result from tlio very nature of things, — ^to oblige those who 
are in a manner masters of the law, to conform themselves 
to it, — to render ineHectual tho silent, powerful, and over 
active conspiracy of those who govern, requires a degree of 
knowledge, and a spirit of perseverance, which are not to he 
expected from tho multituclo ^ 

Tho grcat(‘r part of those who compose this multitude, 
taken np with the care of providing for their subsistence, 
have nintbcT sunicient leisure, nor oven, in consequence of 
their more imperfect education, tho degree of information 
requisite for functions of this kind. l^Tature, besides, who is 
sparing of her gifts, has bestowed upon only a few mem an under- 
standing capable of the complicated researches of legislation : 
and, as a sick man trusts to his physician, a client to his 
lawyer, so the greater number of tho citizens must trust to 
those who have more abilities than themselves for the 

* This observation is perfectly true. The multitude in no country 
possess the knowledge ana the spirit of perseverance which are necessary 
for tho wise adnunistration of a free government ; and the qualifications 
of electors, if possible, should have reference to tho education, and to 
tlie useful knowledge which they possess — 
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execution of things, which, at the same time that they so 
materially concern them, require so many quahfications to 
perform them with any degree of sufficiency 

To these considerations, of themselves so material, another 
must be added, which is, if possible, of still greater weight 
This is, that the multitude, in consequence of them being a 
multitude, are incapable of coming to any mature resolution. 

Those who compose a popular assembly are not actuated, 
in the course of their deliberations, by any clear and precise 
views of present or positive personal interest As they see 
themselves lost, as it were, in the crowA of those who are 
called upon to exercise the same function with themselves — 
as they know that their individual votes wiU make no change 
in the public resolutions, and that, to whatever side they may 
incline, the general result will nevertheless be the same , — 
they do not undertake to inquire how far the things proposed 
to them agree with the whole of the laws already in being, or 
with the present circumstances of the state , because men will 
not enter upon a laborious task, when they know that it can 
scarcely answer any purpose 

It is, however, with dispositions of this kind, and each 
relying on aU, that the assembly of the people meet But, 
as very few among them have previously considered the 
subjects on which they are called upon to determine, very 
few carry along with them any opinion or inclination, or at 
least any inclination of their own, and to which they are 
resolved to adhere As, howwer, it is necessary at last to 
come to some resolution, the major part of them are deter- 
mined by reasons whicb they would blush to pay any regard 
to on much less serious occasions An unusual sight, a 
change of the ordinary place of the assembly, a sudden dis- 
turbance, a rumour, are, amidst the general want of a spirit of 
decision, i\esuffi.cie7is ratio of the determination of the greatest 
part and from this assemblage of separate wills, thus formed 
hastily, and without reflection, a general will results, which 
is also void of reflection. 

If, amidst these disadvantages, the assembly were left to 

* Every one knows of liow mncli importance it was, m the Boman 
commonwealth, to assemble the people m one place rather than another 
In order to change entirely the nature of their resolutions, it was often 
sufficient to hide from thorn, or let them see, the Oapitol. 
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themselves, and nobody had an interest to lead them into 
error, the evil, though very great, would not however he 
extreme, because such an assembly never being called upon 
but to determine npon an affirmative or negative (that is, only 
having two cases to choose between), there would be an equal 
chance of their choosing either , and it might be hoped that 
at every other turn they would take the right side 

But the combination of those who share either in the actual 
exercise of the public power, or m its advantages, do not 
thus allow themselves to sit down in inaction. They wake, 
while the people sleep: entirely taken up with the thoughts 
of their own power, they live but to increase it. Deeply 
versed in the management of public business, they see at once 
all the possible consequences of measures And, as they have 
the exclusive direction of the springs of government, they 
give rise, at their pleasure, to every incident that may in- 
fiuence the minds of a multitude who are not on their guard, 
and who wait for some event or other that may finally^deter- 
mine them. 

It IS they who convene the assembly, and dissolve it • it is 
they who offer propositions, and make speeches to it Ever 
active in turning to them advantage every circumstance that 
happens, they equally avail themselves oi the tractableness 
of the people during public calamities, and its heedlessness 
in times of prosperity When things take a different turn 
from what they expected they dismiss the assembly By 
presenting to it many propositions at once, and which are to 
be voted upon in the lump, they hide what is destined to 
promote their own private views, or give a colour to it, by 
joining it with things which they know will take hold of the 
mmd of the people.* By presenting, in their speeches, 
arguments and facts which men have no time to examine, 

* It was thus the senate at Borne assumed to itself the power of 
laying taxes They promised, in the time of the war against the 
Veientes, to give pay to such citizens as would enhst , and to that end 
they established a tribute The people, solely taken up with the idea 
of not going to war at their own expense, were transported with so 
much joy, that they crowded at the door of the senate, and laying hold 
of the hands of the senators, called tliem their fathers — Nihl un^uam^ 
accept urn aplehe tanto g audio iraditur, conmrsum itaque ad ounam esse, 
prehensatasque exeimtmm manus, patres vers appeUatos, &o. See Tit Iiiv. 
book IV. 
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they lead the people into gross, and yet decisive errors and 
the common-places of rhetoric, supported by their personal 
mfluence, ever enable them to draw to their side the majority 
of votes. 

On the other hand, the few (for there are, after all, some) 
who, having meditated on the proposed question, see the 
consequences of the decisive step which is just going to be 
taken, being lost in the crowd, cannot make their feeble 
voices to be heard amidst the universal noise and confusion. 
They have it no more in their power to stop the general 
motion, than a man in the midst of an army, on a march, has 
it in his power to avoid marching In the meantime, the 
people are giving the suffrages , a majority appears in 
favour of the proposal , it is finally proclaimed as the general 
will of all , and it is at bottom nothing more than the effect 
of the artifices of a few designing men, who are exulting 
among themselves.’^ 

^ I might confirm all these things hy numberless mstances ffom 
ancient history , but if I may be allowed, m this case, to draw examples 
fiom my own country, et celehare domnticc, facta^ I shall relate facts 
which wiU be no less to the purpose In Gteneva, in the year 1707, a 
law was enacted, that a general assembly of the people should be held, 
every five years, to treat of the affairs of the republic but the magis- 
trates, who dreaded those assemblies, soon obtained from the citizens 
themselves the repeal of the law , and the first resolution of the people, 
m the fiirst of those periodical assemhhes (m the year 1712), was to 
abolish them for ever The piofound seciecy with which the magis- 
trates prepared their proposal to the citizens on that subject, and the 
sudden manner in winch the latlei, when assembled, woie acquainted 
with it, and made to give their votes upon it, have mdeod accounted but 
imperfectly foi this strange determination of the people , and the con- 
sternation which seized the whole assembly when the result of the 
suffrages was proclaimed, has confirmed many in the opinion that some 
unfair means had been used The whole tiansaction has been kept 
secret to tins day , bnt the common opinion on this subject, which has 
been adopted by M Eousseau in his Letti es de la> Montag is tins 
The magistrates, it is said, had privately instructed the secretaries in 
whose eais the citizens were to whisjper the suffrages when a citizen 
Bud appi ohation, he was understood to approve the pioposal of the 
magistrates when he said rejection^ he was understood to i eject the 
periodical assemblies 

In the year 1738, the citizens enacted at once into laws a small code 
of forty-ibur articles, by one single hue of which they bound themselves 
for ever to elect the four syndics (the chiefs of the council of the twenty- 
five), out of the members of the same council , whereas they were before 
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In a wordj tliose wlio are acquainted -witli repulilican 
governmoiitSj and, in general, who know the manner in 
winch business is transacted in numerous assemblies, will 
not scruple to affirm that the few who are united, who take 
an active part in public affairs, and whose station makes 
them conspicuous, have such an advantage over the manj 
wffio iiirn their eyes towards them, and are without union 
among themselves, that, even with a middling degree of 
skill, they can at all times direct, at their pleasure, the 
general resolutions , that, as a consequence of the very 
nature of things, there is no proposal, however absurd, to 
winch a numerous assembly may not, at one time or other, 
be brought to assent, — and that laws would be wiser, and 
more likely to procure the advantage of all, if they were to 
he made by drawing lots, or casting dice, than by the suf- 
frages of a multitude ^ 

Ifoe m their clioico They at that tune suffered also the word ajpproved 
to be slipped into the law mentioned m the note m another page, which 
was tianscribed from a former code the consequence of which was to 
lender the magibtiatcs absolute masters of the legislature 

The citizens had thus been successively stripped of all iheis political 
rights, and had little more left to them than the pleasure of being called 
a homeign ah&emhly, when tl<ey met (which idea, it must be confessed, 
pieserved among them a spirit of resistance whicli it would have been 
dangcious for the magistrates to provoke too far), and the power of at 
least le/asidg to elect the four syndics Upon tins privilege the citizens, 
a few years ago (a j> 1765 to 1708), made their last stand , and a sin- 
gular conjunction of circumstances having happened at the same time, 
to raise and prcseive among them, during three years, an uncommon 
spirit of union and porsoveiaiicc, they in the issue succeeded, m a great 
measure, to repair the injuries which they had been made to do to 
themselves tor two hundred years and more A total change has since 
that time been oll'ected by foreign forces, in the government of the 
republic (a d 1782), upon winch this is not a proper place to make any 
observation 

^ Although we may trace the free elements of the constitution of 
England to the assemblies of the Anglo-Saxons and Anglo Scandina- 
vians, yet we must not consider that those assemblies or Witem-Gcmoies 
consisted of the multitude of the people They consisted only of 
freemen, and did not include serfs, wlio were by far the most numerous 
class of the inhabitants — Bd 
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CHAPTEE YI 

AEVANTAGES THAT ACCBUE TO THE PEOPLE EEOM APPOIlfTIHO- 
EEPEESEHTATIVES 

How, then, shall the people remedy the disadvantages that 
necessarily attend their situation ? How shall they resist 
the phalanx of those who have engrossed to themselves all 
the honours, dignities, and power m the state ^ 

It will he by employing for their defence the same means 
by which their adversaries carry on their attack — it will be 
by using the same weapons as they do, — the same order, — 
the same kind of discipline 

They are a small number, and consequently easily united . 
— a small number must therefore be opposed to them, that 
a like union may also be obtained. It is because they are 
a small number, that they can deliberate on every occur- 
rence, and never come to any resolutions but such as are 
maturely weighed , — it is because they are few, that they 
can have forms which continually serve them for general 
standards to resort to, approved maxims to v^hich they 
invariably adhere, and plans which they never lose sight of 
— ^here, therefore, T repeat it, oppose to them a small 
number, and you will obtain the like advantages 

Besides, those who govern, as a farther consequence of 
their being few, have a more considerable share, conse- 
quently feel a deeper concern in the success, whatever it 
may he, of their enterprises. As they usually profess a 
contempt for their adversaries, and are at all times acting 
an offensive part against them, they impose on themselves 
an obligation of conquering They, in short, who are all 
alive from the most powerful incentives, and ami at gaming 
new advantages, have to do with a multitude, who, wanting 
only to preserve v^hat thev already possess, are unavoidably 
liable to long intervals of inactivity and supiiicncss But 
the people, by appointing representatives, immediately gain 
to tlieir cause tliat advantageous activity which they before 
stood in need of, to put them on a par with their adversaries , 
and those passions become excited in their defenders, by 
which they themselves cannot he actuated 
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Exclusiyely cliarged witli tlie care of public liberty, tbe 
representatives of the people will be aiinnated by a sense of 
the greatness of tlie concerns with which they are intrusted 
Distinguished from the hulk of the nation, and forming 
among themselves a separate assembly, they will assert the 
rights of which they have been made the guardians, with 
all that warmth which the esprit de corps is used to inspire 
Placed on an elevated theatre, they will endeavour to render 
themselves still more conspicuous; and the arts and ainbj- 
tious activity of those who govern wull now be encountered 
by the vivacity and perseverance of opponents actuated by 
the love of glory 

Lastly, as the representatives of the people will naturally 
be selected from among those citizens who are most favoured 
by fortune, and will have consequently much to preserve, 
they will, even in the midst of quiet times, keep a watchful 
eye on the motions of power As the advantages they 
possess will naturally create a kind of rivakhip betw^ecn 
them and those who govern, the jealousy which they will 
conceive against the latter will give them an exquisite degree 
of sensibility on every increase of their auLhority Like 
those delicate instruments which discover the operations of 
nature, while they are yet imperceptible to our senses, they 
will w^arn the people oi those things which of tlicraselvos 
they never see but when it is too late; and their greater 
proportional share, whether of real rielics, or of tlu^se which 
lie in the opinions of men, will make them, if ] may so 
express myself, the barometers that will discover, in its first 
beginning, every tendency to a change in the constitution f 

* If it had not been for an incentive of this kind, the Pnghsli Com- 
mons would not have vindicated then light of taxation with ho much 
vigilance as they have done, against all cnterpiises (often perhaps in- 
ymuntary) of the Lol^ds. 

t All the above reasoning essentially requires that the representatives 
of the people shoidd he united m interests with the people shall 

soon see that tins union reaUy prevails m the English constitution, and 
may be called the masterpiece of it 

[Undoubtedly the real interests of the members of the House of 
Commons are united with the interests of the whole people Hor can 
we apprehend that any measure, even with the present imperfect state 
of the representation, can be earned by the Commons that would in 
the least injure or endanger the real interests, and especially the credit 
of the country , but the assertion that this union formed the master- 
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CHAPTEE VII 

THE SUBJECT COETIINUED — THE ABTANTAaES THAT ACCEUE TO THE 

PEOPLE FBOH THETE, APPOIETIJSra EEPRESENTATIYES ABE VEBY 

INOONSIDEBABIE, UNLESS THEY ALSO ENTIRELY TRUST THEIR 

LEOISLATIVE AUTHORITY TO THEM 

The observations made in the preceding chapter arc so 
obvious, that the people themselves, in popular governments, 
have always been sensible of the truth of thorn, and never 
thought it possible to reniedv, by themselves alone, the dis- 
adsantages uecebsarilv attending their situation 'Whenever 
the oppressions of their rulers have forced thorn to resort 
to some iiucommoii exertion of their legal powers, they have 
immediately put themsehes under tlie direction of those 
few men who had been mstruniciital m informing and 
(mcour giug them and when the nature of the circuin- 
staiU(\N law required any degree of lirmness and perseverance 
in tlua ' conduct, they have never been able to attain the ends 
tluT pro^)osed to themselves, except by means of the most 
e\pli(*it deference to those leaders vvhom they had thus 
appoint id 

But, as these leaders, thus hastily chosen, are easily 
iniimiclated by the continual display w Inch is made before 
them of the terrors of pOAver, — as that unlimited conridcnce 
V hieii the people now repose in them only takes place -when 
public liberty is in the utmost danger, and cannot be kept 
I'p otherwise than by an extraoidinary conjunction of cir- 
mimsiances, in which those v\ho govern seldom sulfer them- 
selves to be caught more than once , — the people have con- 
Htanily sought to avail thomselvcs*of the short intervals of 
HupeiTority which the chance of events had given them, for 
rendiaang durable those advantages winch they knew would, 
of themselves, bo but transitory, and for getting some 

piece of the English Ooiistitution, when Do Lolnio wrote, was an 
egit'gious fallacy Do Lidme must he considered as doscrihmg at 
that time the spint and principles of the Englisii constitution, and not 
ilio actual j>ractieo o( legihlation and governnicni , although even at 
that period the English govermnent and legislation were far supenor to 
that of any other country m Europe — £(/,} 



THE ANCIENT BOHAN BEI^UBEIC 


181 


persons appointed, whose peculiar office it may be to protect 
them, and nliom the constitution shall thencciorward 
recognise Thus it that the people of Lacedeemon 
obtained their ephoii, and the people of Itome their tribunes 

We grant this, will it be said, but the Eomaii people 
never allowed their tribunes to conclude anything dejinitwely ^ 
they, on the contrary, reserved to themselves the right of 
ratifywg^' any resolutions the latter should take This, 1 
ansver, was the very circumstance that rendered the iiisti- 
tiition of tribunes totally ineffectual in the event The 
people — thus wanting to interfere, with their owm opinions, 
in the resolutions of those on whom tlicj'' hnd, in their 
wusdom, detei mined entirely to redy — and endeavouring to 
settle w ith a hundred thousand votes things which would 
have heen settled equally well hy the votes of their advisers, 
— defeated in the issue every beneficial end of their former 
provisions and while they meant to pieservo an ap])carance 
of their soveiciguty (a chiraerica] ajipcanince, since li was 
under the direction of others that they intended to vote), 
thej" fell hack into all those inconveniences wdiicli w'c have 
before mentioned 

The senators, the consuls, the dn tutors, and the other 
great men in the repiiblu, whom the peo[de were prudent 
enough to fear, and simple enough to believe, continued 
still to miv with them, and play oil their political ariificH‘s» 
They continued to make speeches to thengt tind still availed 
themselves of their privilege of changing at their pleasure 
the place and form of the public meetings When they 
did not find it ])ossiblo by such means to direct the resolu- 
tions of the assemblies, they protended that the omeiiH were 
not favourable, and under this pretext, or others of the 

^ Bee Eou&sean’s Social Contract 

t Valerius Maximus relates, that the tribunes of the people having 
offered to propose some regulations in regard to tlio pnee of com, m a 
time of great scarcity, Scipio Nasica over-ruled the assembly merely 
by saying Silence, Bomans ’ I hoow hotter than you what is expedient 
for the republic ” — Which words woie no sooner heard by the people, 
than they showed by a silence full of veneration, that they were more 
affected by his authority, than by the necessity of providing for thoir 
own subsistence, Tacete, qumo^ Quirites ^ Flus emm eyo qtmm ws quid 
t nq)ul)liC(P (Mpediat tntelhgo,'-^Qud voce mdMy omnei,, qdem mneiafionu 
sUentw^ major em cjm auctomtaUs quant ahmentorm mot am mmm cyerunL 
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same kind, tliey dissolved tkem ^ And the trihiines, wlien 
they had succeeded so far as to effect an nmoii among them- 
selves, thus were obliged to submit to the pungent mortifi- 
cation of seeing those projects which they had pursned with 
infinite labour, and even through the gi’eatest dangers, irre- 
coverably defeated by the most despicable artifices 

When, at other times, they saw that a coni eel eracy was 
carrying on wuth uncommon warmth against them, and 
despaired of succeeding by employing expedients of the 
above kind, or were afraid of dnnmishuig their efficacy by a 
too frequent use of them, they betook themselves to otW 
stratagems. They then conferred on the consuls, by the 
means of a short form of words for the occasion, t mi abso- 
lute power over the lives of the citizens, or even appointed 
a dictator The people, at the sight of the state masquerade 
which was displayed before them, were sure to sink into a 
state of consternation . and the tribunes, however clearly 
they might see through the artifice, also trembled in tbcir 
turn, when they thus behold themselves left without 
defenders J 

At other times, they brought false accusations against the 
tribunes befor the assembly itself ; or, by privately slander- 
ing them with the people, totally deprived them of their 
confidence. It was through artifices of this kind, that the 
people were brought to behold, without concern, the murder 
of Tiborms G-racclms, the only Eoman that was really 
virtuous — the only one who truly loved the people* It was 
also in the same manner that Oaiiis, who was not deterred 
by his brother’s fate from pursuing the same plan of conduct, 
wms m the end so entirely forsaken by the people, that 
nobody could be found among them who would even lend 

* Qmd emm majus esi, s% do nure autgunm (jum mns (says Tally, who 
was liimself an augur, and a senator also), qithm posse a smnwns impems 
et summts potesiatihus eomtiiatus et conciha vel insfdata dmidlere vel 
hahda resemdere ^ Qmd gmvim, quaw fem suscejdam dirim% st tmm 
mgur ixixjM (id ost, almm diem) diteni ^ See I)o Tegib. lib. ii § 12. 

f Videcd consul ne quid detnmenli tesyuhlicti captaL 

J The tribunes of the people,” says Livy, who was a great admirer 
of the aristocratical power, “ and the people themselves, durst neither 
lift up their eyes, nor even mutter, m tlio presence of the dictator.” 
N&c adversus dwfatomm vim, aid i) ihitvi pi elm, md ijm plehs, aUuUerc 
oculos, mt hsoere, audehanL See Tit. Liv. hb vi. § 16. 
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Mm a horse to fly from the fury of the nobles , and he was 
at last compelled to lay violent hands upon himself, while 
he invoked the wrath of the gods on his inconstant fellow- 
citizens 

At other times, they raised divisions among the people. 
I'ormidahle combinations broke out suddenly on the eve of 
important transactions and all moderate men avoided 
attending assemblies, where they saw that all was to be 
tumult and confusion 

In fine, that nothing might be wanting to the insolence 
with which they treated the assemblies of the people, they 
sometimes falsified the declarations of the number of the 
votes , and once they even went so far as to carry olf the 
urns into which the citizens were to throw their suifragcs * 


CHAPTEE Yin 


THE SUBJECT CONCLUDED — EEPECTS THAT HAVE EESULTED IN THE 
ENG-Ll&n GOVERNMENT PROM THE PEOPLE’S POWER BEING COM- 
PLETELY DELEGATED TO THEIR REPRESENTATIVES 

But when the people have entirely trusted their power to a 
moderate number of persons, aflairs immediately take a 
widely diflercnt turn t Those who govern are from that 
moment obliged to leave oil* all those stratagems which had 
hitherto ensured their success Instead of those assem- 
blies which they aflected to despise, and were perpetually 

* The reader, with respect to all tlio above observations, may see 
Plutarch’s Lives, particularly the lives ol the two Gracchi I must 
add, that I have avoided drawing any instance from tliose assemblies xn 
which one half of the people were made to arm themselves against the 
other I have here only alluded to those times wmch immediately 
either preceded or followed the third Punic wax', as these are commonly 
called the bestpenod oi the republic 
t This IS an inaccurate asseiiion The power of the people of 
"England has never been entirely delegated to their representatives 
The power only of those who are qualified as electors cannot be con- 
sidered as the power of the whole people If the assertion of 
Le Lolme were true it would amount to universal sufirage.—^<3?. 
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eomparing to storms, or to the current of the Eur?pus,^ and 
in regard to which they accordingly thought themselves at 
liberty to pass over the rules of justice, they now find that 
they have to deal with men who are their equals in point of 
education and knowledge, and their inferiors only in point 
of rank and form They, in consequence, soon find it 
necessary to adopt quite different methods , and, above all, be- 
come very careful not to talk to them any more about the sa- 
cred chickens, the tvhite or hlacic days, and the Sibylline books 
As they see their new adversaries expect to have a proper 
regard paid to them, that single circumstance inspires them 
with it as they see them act in a regular manner, observe 
constant rules, m a word, proceed w ith fot m, they come to 
look upon them with respect, for the very same reason 
wdiich makes them themselves to be reverenced by the 
people 

The representatives of the people, on tlio other hand, do 
not fail soon to procure for themselves every advantage that 
may enable them effectually to use the powders with which 
they have been intrusted, and to adopt every rule of pro- 
ceecling tliat may make their resolutions to bo truly the 
result of reflection and deliberation. Thus it was that the 
representatives of the English nation, soon after their first 
establishment, became formed into a separate assembly they 
afterwards obtained the liberty of appomiing a, president 
soon after, they insisted upon their being consulted on 
the last form of the acts to which they had given rise 
lastly, they insisted on thenceforth framing them themselves. 

In order to prevent any possibility of surprise in the 
course of their proceedings, it is a settled rule wdth them, 
that every proposition, or bill, must be read three times, at 
ditlercnt prefixed days,t before it can receive a final sanction 

^ Tally makes no end of Ins similes on this subject Quod enm 
ftetmu qiicw. Emipum, tot motvis^ tmfas et tap. varms Jiahero putatu 
agilatioves fluctuum, qmntas> perturb at tones et qmntos astut halet ratio 
comUiotui/i ^ See Oiai pro Mursend' — Concto^ savs lie, in another place, 
qua eatmperttifi&inus constat, ^e To AmicitiS,, § 25, 

t It has occasionally been found expedient to pass a law wiiliout 
delay This is done, as was lately the case in regaid to tbo funeral of 
the Tuko of Wellington, by placing that day commercially as if it were 
Sunday By suspending the stancung orders, the bill to that effect was 
read three times m both Houses in one day — Md 
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and before each reading of tlie bill, as well as at its first 
introduction, an express resolution must be taken to continue 
it under consideration Jf tbe bill be rejected in any one of 
tliose several operations, it must be dropped, and cannot be 
proposed again during t^ie same session ^ 

The Commons have been, above all, jealous of the freedom 
of speech in their assembly They have expressly stipulated, 
as we have mentioned above, that none of their words or 
speeches should be questioned in any place out of their 
House 111 fine, in order to keep their deliberations free 
from every kind of influence, they have denied tlieir presi- 
dent the right to give his vote, or even his opinion they 
moreover ha\ e settled it as a rule, not onlv that the king 
could not send to them any express proposal about laws, or 
other subjects, but oven that his name should never be men- 
tioned ill the deliberations t 

But that circumstance which, of ail others, constitutes 
the superior excellence of a government in wdiich tlie people 
act only through their representatives, that is, by means of 
an assembly formed of a moderate number of persons, and 
in whicli it IS possible for every member to propose new 
subjects, and to argue and to canvass the tpiesiions that 
arise, — IS, that such a constitution is the only one capable 
of tlie immense adiantagc (of vbich peiliaps 1 did not 
convey an adequate idea to the reader vlum 1 mentioned it 
beforej) of putting into the hands of tlie people the moving 
springs of the legislative authority 

In a constitution wbcrc the people at large cxerciso tb(j 

* It IS, Him cover, a settled rule mthc House of Cbmmoim, that no 
iiiembei is to speak moic than onoe in the home debate When the 
nimibei' and natuio ot tbo claiiscH ot a bill ri'qiui'e that it. nhoidd bo 
discussed m a fu-o ninimer, a eonmuttee ih ajijKmited tor tho purpose, 
who are to make their report atiiTwards to tlu' Houho When tbo sub- 
ject is of impoitnuee, Huh eonmuttee is toniiul oi the wliole House, 
which still contiimeb to Hit m tho same place, hut. m a loss solemn 
manner, and under another president, who ih enlled the (haimian of the 
committee, hi order to form the llouse again, tho mace m replaced on 
the table, and the Speaker goes again ini.o lus (‘hair, 

t If any person should mention in his Hjieeeh, what tlK‘ kmg vm/m 
sJioi'Unjp, tooidd be glad to kc he would be nmnedmteiy ciddd lo 
ord/r, for attempting to iriflvpnco the dvbatt\ 

J See chap iv, ot tins book. 
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fanction of enacting fhe laws, as it is only to those persons 
towards whom the citizens ai^e accustomed to turn their eyes, 
that is, to the very men who govern, that the assembly have 
either time or inclination to listen, they acquire, at length, 
as has constantly been the case in all republics, the exclusive 
right of proposing, it they please, when they please, in what 
manner they please a prerogative this, of such extent, that 
it would suffice to put an assembly, formed of men of the 
greatest parts, at the mercy of a few dunces, and renders 
completely illusory the boasted power of the people ISTay 
more, as this prerogative is thus placed in the very hands of 
the adversaries of the people, it forces the people to remain 
exposed to their attaclts, m a condition perpetually passive, 
and takes from them the only legal means by which they 
might effectually oppose their usurpations 

To express the whole in a few words — A I'epresentative 
constitution places the remedy in the hands of those who 
feel the disorder ^ but a popular constitution places the 
remedy in tlie hands of those who cause it and it is neces- 
sarily productive, m the event, of the misfortune — of the 
pohtical calamity, of trusting the care and the means of 
repressing the invasions of power, to the men who have the 
enjoyment of power. 


CHAPTEE IX. 

A VATITIIEB I>TSXT>VA.NTAOE OP B.EPTJBLTCA3!ir OOVEBNMENTS — THE 
PEOPEE ABE NEOESSABIEY BETBAYBI> BY THOSE IH WHOM THEY 
TBH&T 

However, those general assemblies of a people who were 
made to determine upon things which they neither under- 

If a popular consi-itutioii is construed to moan that m which the 
authority of the multitude prevails, there would ho no security against 
anarchy, which eventually would end m dospohsm The only free 
goveminont which can practically exist is one which is haso<T on equita- 
ble representative legislation A disproporiionntely great number of 
representatives would also render a legislative representative assembly 
far loss practically deliberative than if the assembly wore confined to a 
moderate number. Probably all tho lotten boroughs in England might 
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stood nor examined, — ^that general confusion in whicli tlie 
ambitious could a.t all times hide their artifices, and carry on 
their schemes with safety, — ^were not the only evils attend- 
ing the ancient commonwealths There was a more secret 
defect, and a defect that struck immediately at the very 
vitals of it, inherent in that kind of government 

It was impossible for the people ever to have faithful 
defenders. JNFeither those whom they had expressly chosen, 
nor those whom some personal advantages enabled to govern 
the assemblies (for the only use, I must repeat it, which the 
people ever make of their power, is either to give it away, 
or allow it to be taken from them), could possibly be united 
to them by any common feeling of the same concerns As 
their influence put them, in a great measure, upon a level 
with those who weie invested with the executive authority, 
they cared little to restrain oppressions out of the reach of 
which they saw themselves placed JS[ay, they feared they 
should thereby lessen a power which they knew was one day 
to be their own, if they had not even already an actual 
share in it ^ 

Thus, at Borne, the only end which the tribunes ever pur» 
sued with any degree of sincerity and perseverance, was to 
procure to the people, that is, to themselves, an admission 
to all the diflerent diguitics in the republic After having 
obtained that a law should bo enacted for admitting 
plebeians to tbe consulship, they procured for them the 
liberty of lutcrmarrying with the patricians. They after- 
wards rendered them admissible to the dictatorsldp, to the 
office of military tribune, to the censorship m a word, the 
only use they made of the power of tbe people was to in- 
crease privileges which tliey called the privileges of all, 
though they and their friends alone were ever likely to have 
the enjoyment of them 

be disfranchised witli great legislative advantage , oven if no now 
members were elected to leplaco their jirosent representatives, by an 
extended representation of largo towns and eountu‘8 

^ JSow could it be expected that men who entertained views of bonig 
prastors, would endeavour to restram the power of the pradors, — that 
men who aimed at being one day consuls, would wish to limit the power 
of the consuls, — that men whom their mflucnco among the people made 
sure of getting into the senate, would seriously endeavour to confine 
the authority of the senate ? 
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"Wo do not find that they ever employed the power of the 
people m things really beneficial to the people We do not 
find that they ever set bounds to the terrible power of its 
magistrates, — that they ever repressed that class of citizens 
who knew how to make their crimes pass nn censured,— in a 
word, that they ever endeavoured, on the one hand to regu- 
late, and on the other to strengthen, the judicial power, 
precautions these, without which men might struggle to the 
end of time, and never attain true liberty ^ 

And indeed the judicial powmr, that sure cnfenon of the 
goodness of a government, ivas alw ays, at Eome, a mere ui- 
stniment of tyranny. The consuls were at all times invested 
with an absolute power over the lives of the citizens The 
dictators possessed the same right , so did the praTors, the 
tribunes of the people, the judicial commissioners named by 
the senate, and so, of course, did the senate itseli' and the 
fact of the three hundred and seventy deserters w’^hoin it 
cominaiided to be thrown at one time, as Livy relates, from 
the Tarpoian rock, sufEcicntly show^s that it W’ell knew how 
to exert its pow’cr upon occasion 

It even may be said, that, at Eome, the power of life anil 
death, or rather the right of killing, was annexed to every 
kind of authority whatever, even to that which results from 
mere influence, or wealth , and the only consequence of the 
murder of the Gracchi, which was accoin])anied by the 
slaughter of throe hundred, and afterwards of ibnr tliousand 
unarmed citizens, whom the nobles Jofioched on the head^'wm 
to engage tlic senate to erect a temple to Concord Idio 
Lex Forma de tergo cwimn^ whicli has been so much cele- 
brated, was attended with no other efiect than that of more 
completely securing, against the danger of a retaliation, 
such consuls, prmtors, qusestors, &c , as, like Verres, caused 
the inferior citizens of Eome to be scourged with rods, and 
put to death upon crosses, through mere caprice and 
cruelty t 

^ Will) out) such precautions, laws must always be, as Pope ex- 
presses it, 

Still tor tliG strong too weak, the weak too strong.” 

t If we turn our eyes to Laccdseiuoii, wo sliall see, from several 
mstanoes of the justice of the ephort, that matters wore little better 
ordered there, m regaid to the adimnistiation of public justice And 
in Athens itself, the only one of the ancient commonwealths in which 
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In fine, nothing can more conipletelj fcliow to ^hat degree 
the tribunes had forsaken ilio interests of the peoxde, \\iiom 
thej were appointed to defend, than tlxo fact of their having 
allowed the sejiato to invest itsidf \ntli the power of tax- 
ation they even sufterod it to assume to itself the pover, 
not only of dispensing nith the laws, but also of abrogating 
them ^ 

In a word, as the necessary consequence of the eommimi’- 
cahdify of ])ower, a circumstance essoiitiallj inherent in the 
republican form of govermnont, it is impossible for it ever 
to bo restrained witbiii certain rules. Those who are m a 
condition to control it, from that very circiun stance become 
its defenders. Though they may have risen, as we may sup- 
pose, from the liuniblest stations, and such as senmed totally 
to preclude them from all ambitious Mew s, they ha\c no 
sooner reached a certain degree of eminence, than they 
begin to aim higher Their endeavours had at first no other 
object, as they professed, and perhaps with sincerity, than 
to see the laws impartially executed* tlunr only view now is 
to set themselves shove them, and seeing themselves raised 
to tlio level ol a class of men who possess all the power and 


tho jicoplo ftccm to ha\c eiyoyed any clci^roe of real we see the 

magiHiuites proceed iieaily m the name mnniier as the) now do among 
tho d'nrkH and 1 think no otlicr imoof needh to he guen than (lie h 1 017 
of that bar] lerin tlio Tiiama, who having spinaul about the town the 
news of the overthrow of the Athenians in fcJiedy, wlneh he had lu'ard 
from a Htrmigcr who had Rtojitied at hih shop, wan ])ut to tho torture, 
by tho coniniand ot the arclions, heeause lie ooidtl not teii tho name of 
his author — 800 Pin/! hfe of Ntctai) 

* ^rhero are fn’quent instances of tho coubuIh taking away fiom tho 
Capitol the tahlos of tho laws passed under their predeeeSHOrB Nor 
was this, m wo might at, hrst be tempted to Imluwo, an act of violence 
which success alono could justify , it "waH a coiisoqucmv of the acknow- 
ledged power enjoyed by tbo senate, c?fju6 oraf (fimmtmnm ^udmum di 
jure legum^ as we may see m several places m Tull}. JNay, tho augurs 
themselves, as this author inforiua us, enjoyed the same privilege “If 
laws had not been laid before tho })copIo m the legal form, tlioy (the 
angurs) may set them aside , as was done with respect to tho hex 
TiUia, by tho decree of tho college, and to the Leges Lwue, hy tho advice 
of Phillip, who was consul aud augur ” legem^ « non, jure togaia 
loUeie fummd, ulTaimw, deereto eoUegit, ui oomdio Phdqgit^ 

coni>idu et See De Legd* hb. u. § 12,. 
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enjoy all the advantages of the state, they make haste to 
associate themselves vifch them ^ 

Personal power and independence on the laws, being in 
such states the immediate consequence of the favour of the 
people, they are under an unavoidable necessity of being 
betrayed. Corrupting, as it were, everything they touch, 
they cannot show a preference to a man, but they thereby 
attack his virtue , they cannot raise him, without immedi- 
ately losing him and weakening their own cause , nay, they 
inspire him with views directly opposite to their own, and 
send him to join and increase the number of their enemies 

Thus, at Eome, after the feeble barrier whicb excluded 
the people from offices of power and dignity had been thrown 
down, the great plebeians, whom the votes of the people 
began to raise to those offices, were immediately received 
into the senate, as has been just now observed From thal 
period, their families began to form, in conjunction with the 
ancient pamcian families, a new combination, or political 
association of persons jt and as tins combination was formed 
of no particular class of citizens, but of all those who had 
mfluence enough to gam admittance into it, a single over- 
grown head was now to be seen in the republic, which, con- 
sisting of all who had either wealth or power of any kind, 
and disposing at will of the laws and the power of the 
people, J soon lost all regard to moderation and decency 

^ Which always proves an easy thing It is m cominonwealths the 
particular care of that class of men who aie at the head of the state, to 
keep a watchful eye over the people, in order to draw over to their own 
party any man who happens to acquire a eonsideiable influence among 
them , and this they are (and indeed must he) the more attentive to do, 
in pioportion as the nature of the government is more dcmocratical 

The constitution of Rome had even made expicss piovisions on that 
subject Not only the censors could at once remove any citizen into 
what tribe they pleased, and even into the senate (and we may easily 
behove that they made a political use of this privilege) , but it was 
moreover a settled rule, that all persons who had been promoted to any 
public office by the people, such as the consulship, the sedileahip, or 
tribunoship, hecame, ipso f ado, members of the senate — Sec Middleton’s 
Dmertabon ov the 'Roman Senate* 

f Called noUles and nohhtas 

j It was, in several respects, a misfoitune for the people of Borne, 
whatever may have been said to the contrary by the writers on this 
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Every constitiitioiij tlierefore, 'whatever may be its ibriiij 
'winch does not provide for mcoincineaces of the kind here 
mentioned, is a constitution essentially imperfect It is m 
man himself that the source of the evils to ho remedied lies , 
general precautions therefore can only pre\ ent them. If it 
he a fatal error entirely to rely on the justice and equity of 
those who govern, it is an error no less dangerous to 
imagine, that, '^vliile -virtue and moderation are the constant 
companions of those “^ilio oppose the abuses of power, all 
ambition, all thirst after dommion, have retired to the other 
party 

Though wise men, led astray hy the power of names, and 
the heat of political contentions, may sometimes lose sight 
of wliat oiigliL to be their real aim, they ncvertlicless know 
that it IS not against the Jppii, the Corvneanu^ tlie (Jethegi, 
hut against all those wlio can influence the (c\(‘(nition of the 
laws, til at precautions ought to be taken , — that it is not the 
consul, the praetor, tlic archon, the minister, the king, whom 

ought to dread, nor the tribune, or the representative of 
the people, on whom wo ought implicitly to n‘]y . hut that 
all those persons, -wnthout distinction, ought to be the 
objects of our jealousy, -wdio, hy any methods, a.nd uruk'f 
any names whatsoever, have acquiri’d the ineajis of turning 
against each nidividual tlie coIl(‘cthe sinmgih of all, aiui 
have so ordered thmgH around tJiems(‘lvi‘s, that, whoc'ver 
attempts to n^sist them, is sure Lo ilud lumhcll’ imgagei! 
aloiU‘ against a thousand,^ 

subject, ilint ilio dxBtinction between the ■{>atri(*miih and the plebejaii.-^ 
was over abolisliecl , though, to say the truth, tlus was au event which 
could not be prevented. 

Xho refleetionH ot Bo Lolnie on denioeraeu's, are juhI, ub far as 
rospoots democrat leal govoniinontH in Europe*, and in a great degree m 
regards all the Bpanish American rcpublicH ISIot ho with respect to the* 
United States of Amonea. It is foHuunto for the latter, that instead 
of the inhabitants having been entangled with the disadvantages of 
Ignorance, hereditary higotiy, and suporntition, they at once carried 
with them to America political mtiuhgenco, and a detenmnatioii 
to maintain civil and religious liberty The Anglo-American eolom«‘H 
advanced m prospenty, fn»o institutions, wealth, and liappint^ss, 
until their oppression by the British Oovermricnt drove thtun to 
rebellion and indopendoneo. ‘When they achieved their liberty the 
people wore gonorally intelligent, — thoir habits fifugal and mduBtrious,— 
tlieir character virtuous. None were really poor,*— none posHcaBcd 
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CHAPTEE X 

FUNDAMENTAL DIEEEEENCE BETWEEN THE ENGLISH GOVEBNMENT AND 
THE GOYEKNMENTS JUST DESCEIBED-— IN ENGLAND ALL EXECUTIVE 
AUTHORITY IS PLACED OUT OE THE HANDS OP THOSE IN WHOM THE 
PEOPLE TEUST— UtoEEULNE&S OE THE POWEE OE THE CEOWN 

In wliat manner, then, lias the English constiiiition con- 
trived to find a remedy for ei'ils which, from the very nature 
of men and things, seem to be irremediable ? How has it 
found means to oblige those persons to whom the people 
have given up their power, to make them efiectual and 
lasting returns of gratitude ? — those who enjoy an exclusive 
authority, to seek the advantage of all ? — those who make 
the laws, to make only equitable ones ? It has been by 
subjecting tbemselves to those laws, and for that purpose 
excluding them from all share in the execution of them 
Thus, the Parliament can establish as numerous a stand- 
ing army as it will , but immedialely another power comes 
forward, which takes the absolute command of it, fills ail the 

great wealth, their ideas and their institutions were free from the 
thraldom of priestly and hierarchical tyranny The loaders who con- 
victed their assemblies were men whose abilities were moie solid than 
brilliant, more practical than tiieoiclical Notwithstanding their sepa- 
laiion from the Bntish government, they had the good sense and dis- 
cummation to adopt as the ground-work of then constitution and laws 
the principles, legislation, and civil institutions of tlie then most 
fiee government m the world , making a national chmch ostahhshment, 
a titled hereditary nobihty, and a loyal hereditary chief magistrate, the 
only remarkable exceptions They possessed all the advantages of an 
immense territory, with every variety of climate, and a soil yielding 
every kind of usctul production, including every useful raw material , 
and "their rivers, lakes, and harbours, afforded every convenience for 
navigation, trade, and fisheries The language, history, laws, and lite- 
rature of England, were familiar to, and regarded as their own by in- 
heritance , and they had the pecuhar good fortune of bemg governed at 
that ontical period by honest men Their democraticalform of govern- 
ment arose trom necessity as well as choice , the constitutional laws 
of the new government were as nearly as possible accommodated to the 
ideas of the people , and although their chief magistrate is not heredi- 
tary, Ins power, while m authority, is m most i aspects at least equal 
to that of the royal sovereign of the Biitish empire.— 
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posts in it, and directs its motion at its pleasure The Par- 
liament may lay new taxes , but immediately another power 
seizes the produce of them, and alone en]oys the advantages 
and glory arising from the disposal of it ^ The Parliament 
may even, if you please, repeal the laws on which the safety 
of the subject is grounded , hut it is not their own caprices 
and arbitrary humours, it is the capne(‘S and passions of 
other men, which tliey will have gratified, wlien they shall 
thus have overthrown the columns of public liberty t 

And the English constitution has not only excluded from 
any share in the execution of the laws, those m whom the 
people trust for the enacting them, hut it has also taken 
from them w-diat wmuld have had the same pernicious in- 
fluence on their deliberations — tlie hope of ever invading 
that executive authority, and transferring it to tliemselves 

This authority has been made in England one single, indi- 
visihle prerogative it has been made tor ever the inulienahle 
attribute of one person, marked out and ascertained before- 
hand by solemn laws and long-estahlishecl custom , and all 
the active forces in the state have been left at his disposal 

In order to secure this prerogative still farther against 
all possibility of invasions from individuals, it has been 
heightened and strcngtliened by every thing that can attract 
and fix the attmiiion and reverence of the people. The 
pow’-er of conferring and withdrawing places and employ- 

^ This IS not correct Pai'hamcnt, it is true, lias aloiio the pow.er of 
impoBing new taicH, but the Otown cunnot th*^p<>s<‘ of any Yv\mm 
doriycd irotn taxations until voted by Paiiimncnt, wheilua* it he for the 
army, navy, ordnanci', or any other purpose 'l^Jic estiniatcH for nil ex- 
penditures are annually voted by the Parliani(*nt. Tlu' civjl hwi, it is true, 
18 voted at the beginning of each foi the wbok^ reign If, to annual chtt- 
mates, Parliament sanctioned the loans whuli liave constituted tlie 
National Debt, the Parliament also, and not the (Jrovvn, has appro- 
priated the revenue to pay the annual intoK'ni on that debt, and tlio 
Grown has not the power to divert a shilling of it to any other purpose. 
There is, however, an irregularity fraught with many abuses, in mnknig 
payments for salaries, &c to revenue uses, out of rovenues m flieir 
way to the Exchequer , which unscrupulously beeps out of sight some 
unjust pensions — Md 

t Parliament, it is true, may repeal tho laws upon which flie safely 
of the subject is grounded, if any Act to that efl'ect were ptisst‘d and 
received tho royal assent , but not othorwiso.— Af/ 

0 
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ments lias also been added to it , and ambition itself lias 
thus been interested in its defence and service * 

A share in the legislative power has also been given to the 
man to whom this prerogative has been delegated, a passive 
share, indeed, and the only one that can, with safety to the 
state, be trusted to him, but by means of whieli he is 
enabled to defeat every attempt against his coubtituiional 
authority 

Lastly, he is the only self-existing and permanent power 
m the state The generals, the ministers oj‘ state, arc so 
only by the continuance of his pleasure Ilc‘ would even 
dismiss the Parliament itself, if ever he saw it begin to en- 
tertain dangerous designs , and he needs imly to say one 
word to disperse every power in the state that may threaten 
his authority t Pormidablo prerogatives these j but with 
regard to which we shall ho inclined to lay aside our appre- 
hensions, if on one hand we consider the great privileges of 
the people by which they liavo been connttTbaianc(‘d, and, 
on the other, the happy conBC(j[iLonces tliat result from ilieir 
being thus united 

From this unity, and, if I may so express myself, this 
total sequestration of the executive autliority, this advan- 
tageous consequence m the first place results— the attention 
of the whole nation is directed to one and tlu' same objeid. 
The people, besides, enjoy this most essential advantage, 
which they would vainly endeavour to obtain under the 
government of many,— they can give thoir conlideneo, 
without giving power over themselves, and against them- 
selves , they can appoint trustees, and yet not give them- 
selves masters 

Those men to whom the people have delegated the power 
of framing the laws, are thereby made sure to feel the whole 
pressure of them. They can increase tlie prerogatives of 

* Although the power of conferring and withholding place and em- 
ployment IS vested in tlie Crown, yet this prerogative can never bo dan- 
gerously exercised, as members of the House of Commons, accepting 
office under the Crown, must vacate their seats and go to their consti- 
tuents and be re-elected , or, m other words, to have thoir appomtmont 
approved of by those who sent them to Parliament, — M, 

t Those prerogatives are ridiculously exaggerated If they should 
ever be exercised, a revolution would be the inevitable consequence.— Ai, 
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fhe executive authority, but they canuot invest themselves 
with it they have it not in their power to command its 
motions, they only can. unbind its hands. 

They are made to derive their importance from (nay, they 
are indebted lor their existence toj the need in which that 
power stands of their assistance , and they know that they 
would no sooner have abused the trust of the people, and 
completed the treacherous work, than they would see them- 
selves dissolved, spurned, like instruments now spent and 
become useless 

This same disposition of things also prevents m 
England that essential defect, inherent in tiie gov(*rn- 
ment of many, which has been described in the preceding 
chapter. 

In that sort of government, the cause of the p(‘oph', as 
has been observed, is continually deserted and betrayed 
The arbitrary prerogatives of the governing powxu’s arc at 
all times cither openly or secretly favoured, not only by 
those in whose possession they are, — not only by those wdio 
have good reason to hope that they shall at some future 
time share in the exercise of them, — but also by the whole 
crowd of those men wlio, m consequence of the nutumi 
disposition of mankind to ov(m-rate their own advan- 
tages, fondly imagine, either that they shall oiu^ day 
en]oy some branch of this goviTuiiig aiiihonly, or that 
they arc even already, m some way or othc‘r, associated 
to it 

Eut as this authority has been made, m England, the 
indivisible, inalienable attribute of one alone, all oihcT 
persons in the state are, ipso facto, interested to eonfino 
it within its duo hounds Liberty ib thus made the com- 
mon cause of all , the laws that secure it are supported by 
men of every rank and order; and the Habeas Corpus Act, 
for instance, is as zealously ddended by the first nobleman 
m the kingdom as by the meanest subject. 

Even the minister himself, in consequence of this 
tmhemhihty oftho executive authority, is eq^ually interested 
with his fellow-citizens to maintain the laws on wdmdi 
public liberty is founded, lie knows, in the midst of hi>s 
schemes for enjoying or retaining liis authority, that a 
court-intrigue or a caprice may at every mstant confound 
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him. with the multitude, and the rancour of a successor, 
long kept out, send him to linger in the same prison 
which his teiuporarj passions might tempt him to prepare 
for others 

In consequence of this disposition of things, great men 
are made to join in a common cause with the people, for 
restraining the excesses of the goYerning power; and, 
which IS no less essential to tlio public welfare, they are 
also, from the same cause, compelled to restrain the gxccsb 
of their o\^n private power and influence , and a general 
spirit of justice becomes thus dilfuscd through all parts of 
the state. 

The wealthy commoner, the representative of the people, 
the potent peer, always having before their eyes the \iew of 
a formidable power, — of a power, from the attempts of 
•vhieh they have only the shield of the laws to protect them, 
and which would, in the issue, retaliate a hundred-fold 
upon thorn their acts of violence, — are coinpollecl, both to 
wish only for equitable laws, and to observe them with 
scrupulous exactness 

Let, then, the people dread (it is necessary to the preser- 
vation of their liberty), but let them never entirely cease to 
love the throne, that sole and indivisible seat of all the active 
powers in the state.* 

Let them know it is that, which, by lending an immense 
strength to the arm of justice, has enabled her to bring to 
account as well the most powerful as the meanest offender, — 
which has suppressed, and, if 1 may so express myself, weeded 
out all those tyrannies, sometimes confederated with, and 
sometimes adverse to, each other, which incessantly tend to 
grow up in the middle of civil societies, and are the more 
terrible in proportion as they feel themselves to be less 
firmly established 

Let them know it is that, which, by making all honours 
and places depend on the will of one man, has confined 
within private walls those proj*ects, the pursuit of which, 
in former times, shook the foundations of whole states; 


* There are no people on earth more loyal and respeciful than the 
mhahitants of these islands , but they do not dread the throne : on the 
contrary, they look up to it with admiration and confidence. — M* 
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- lias elianged into intrigues tlie conflicts, tlie outrages 
of amlntion — and tliat those contentions which, in the 
present times, aflbrd them only matter of amusement, 
are the volcanoes w^hich set in flames the ancient com- 
monwealths 

It IS that, which, leaving to the rich no other security for 
his palace than that which the peasant has for lus cottage, 
has united his cause to that of the latter , — the cause of the 
powerful to that of the helpless, — the cause of tlio man of 
extensive influence and connections to that of him who is 
without friends 

It IS the throne above all, it is this jealous power, which 
makes the people sure that its representatives never w ill be 
any thing more than its representatives at the same time it 
IS the evcr-subsistmg Carthage, w^hich vouclies to it for the 
duration of their virtue 


CHAPTEK XI. 

THE POWER wnicir THE PEOPLE THEMSELVES EXERCISE 
THE ELECTION OP MEMREEB OP PARI.IAMENT 

The English eonstiiiiiiou having essentially connected 
the fate of the men to liom the people trust their powx'r 
with that of the people themselves, really seems, by that 
caution alone, to have procured the latter a complete 
security 

However, as the vicissitudes of limn an affairs may, in 
process of time, realize events which at first had appeared 
most improbable, it might happen that the mimsiors of the 
executive power, notwithstanding the intcrc^Ht they them-^ 
selves have m the preservation of public liberty, and in 
spite of the precautions expressly taken to provont the 
effect of their mflLumcc, should at length employ such 
effleacioLis moans of corruption as might bring about a 
surrender of some of the laws upon which this public 
liberty is founded. And though we should suppose that 
such a danger w ould really be chimerical, it might at last 
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happen, that, conniving at a vicious administration, and 
being over liberal of the produce of general labour, the 
representatives of the people might make them suffer 
many of the evils which attend worse forms of government 

Lastly, as their duty does not consist only in preserving 
their constituents against the calamities of an arbitrary 
government, but moreover in procuring them the best admi- 
nistration possible, it might happen that they would manifest, 
in this respect, an mdifforencc which would, in its conse- 
quences, amount to a real calamity 

It was, therefore, necessary that the constitution should 
furnish a remedy for all the above cases now, it is m 
the right of electing members of parliament, that this 
remedy lies * 

When the time is come at which the commission given 
by the people to their delegates expires, they again assem- 
ble in their several towns or counties On these occasions 
they have it in their power to elect again those of tlicir 
representatives whose former conduct they apjirovc, and to 
reject those who have contributed to give rise to their 
complaints a simple remedy this, andwdnch, only requiring, 
m its application, a knowledge of matters of fact, is entirely 
within the reach of the abilities of the people , hut a remedy, 
*at the same time, which is the most effectual that could be 
applied , for, as the evils complained of arise merely from 
the peculiar dispositions of a certain number of individualH, 
to set aside those individuals is to pluck up the evil by the 
roots 

But I perceive, that, in order to make the reader sonsiblo 
of the advantages that may accrue so the people of 
England from their right of election, there is another of 
their rights, of which it is absolutely necessary that 1 should 
first give au account 


Tins remark wiH be perfectly juBt when the people shall bo more 
fairly represented in Parliament 
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CIIAPTEE XII 

THE SUBJECT CONTINUED — LIBERTY OE THE PRESS 

As tlie evils that may be complained of in a state do not 
always arise merely from the defect of the laws, but also^ 
from the non-execution of them, — and this non-execution of 
such a kind, that it is often impossible to subject it to any 
express punishment, or even to ascertain it by any previous 
definition, — men, in several states, have been led to seek for 
an expedient that might supply the unavoidable deficiency 
of legislative provisions, and begin to operate,^ as it were, 
from the point at which the latter begun to fail. I mean 
here to speak of the censorial power, — a pow^'er w'hich may 
produce excellent effects, but the exercise of which (contrary 
to that of the legislative power) must be left to the people 
themselves 

As the proposed end of legislation is not, according to 
what has been above observed, to have the particular inten- 
tions of individuals, upon every case, kriowm and complied 
with, blit solely to have what is most conducive to the 
public good, on the occasions that arise, found out and 
established, it is uot an essential requisite in legislative 
operations that every individual should he called npon^ to 
deliver his opinion and since this expedient, which at first 
sight appe^ars so natural, of seeking out by the advice of 
all that which concerns all, is found liable, when carried into 
practice, to the greatest inconvxmiences, we iniisi not 
hesitate to lay it aside cntirelj^ 33 iit as it is the opinion of 
individuals alone which cousiitiitcs the chock of a censorial 
power, this power cannot produce its intended effect any 
farther than this public opinion is made knowm and declared : 
the sentiments of the people are tlie only thing in question 
here . it 18 therefore necessary that the people should speak 
for themselves, and manifcHt those sentiments. A ^ parti- 
cular court of censure would essentially frustrate its in- 
tended purpose . it 18 attended, besides, with very groat 
inconveniences. 
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As tlie use of sucli a court is to determine upon those 
cases which lie out of the reach of the laws, it cannot be 
tied down to any precise regulations Asa farther conse- 
quence of the arbitrary nature of its functions, it cannot 
even be subjected to any constitutional check , and it con- 
tinually presents to the eye the view of a power entirely 
arbitrary, and which m its different exertions may affect, in 
tlie most cruel manner, the peace and happiness of indi- 
viduals. It IS attended, besides, with this very pernicious 
consequence, that, by dictating to the people their judgments 
of men or measures, it takes from tliein that freedom of 
thinking which is the noblest privilege as %U‘ll as the 
fiimest support of liberty ^ 

We may theiefore look upon it as a farther proof of the 
soundness of the principles on which the English constitu- 
tion IS founded, that it has allotted to the people themselves 
the province of openly canvassing and arraigning the con- 
duct of those wdio are invested with any brancli of public 
authority , and that it has thus delivered into the hands of 
the people at large the exercise of tlio censorial power 
Every subject in England has not oidy a right to present 
petitions to the king, or to the houses of parliament, but he 
has a right also to lay his complaints and observations bedbre 
the public, by means of an open press * a formidable right 
this, to those who rule mankind, and which, continually dis- 
pelling the cloud of majesty by wEich they are surrounded, 


* Montesquieu and Rousseau, and indeed all tlie writers on tins 
subject I have met with, bestow vast oncomiuins on the consorial 
tubunal tliat had been instituted at Borne they liave not been aware 
tliat this power of censure, lodged in the hands of peculiar magistrates, 
wit.h other disoietionary powers annexed to it, was no other than 
a piece of state-craft, like those described m the preceding ohaptois, and 
had been contrived by the senate as an additional mean of securing its 
authority Sir Thomas More has also adopted similar opinions on the 
subject, and he is so far from allowing the people to canvass the 
actions of their rulers, that, m his system of pohej, which he calls 
JfcoicM of Utopia (the happy region, eu and tottos), he makes it death 
for individuals to talk about the conduct of government 
I feel a kind of pleasure, I must confess, to observe on this occasion, 
that though I have been called by some an advocale for power, 1 have 
earned my ideas of liberty farther than many wntt-rs who have moxE 
tioned that word with much enthusiasm. 
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brings tliem to a level with the rest of the people, and strikes 
at the very being of their authority 

And indeed this privilege is that which has been obtained 
by the English nation with the greatest difficulty, and latest 
m point of time, at the expense of the executive power 
Freedom was m every other respect already cstablislied, when 
the English were still, with regard to the public expression 
of tliGir sentiments, under restraints that may be called 
despotic. History abounds with instances of the severity 
of the Court of ^tar-chamber, against those who presumed^ 
to -write on political subjects. It had fixed the number of 
printers and printing-presses, and appointed a licenser, 
without whose approbation no book could be published, 
Besides, as this tribunal decided matters by its own single 
authority, without the intervention of a jury, it was always 
ready to find those persons guilty wliom the court was 
pleased to look upon as such nor was it uideed without 
ground, that the Chief- Justice Coke, whoso notions of liberty 
were somewhat tainted with the prejudices of the times in 
winch he lived, concluded the eulogiums be hestow'ed on 
this court, with saying, that, “the right institution and 
orders thereof being observed, it doth keep all England in 
quiet.” 

After the Court of Siar-ehamher had been abolished, the 
Long Parliament, whoso conduct and assumed [)ower vere 
Idtle better qualified to bear a scrutiny, revived th(‘ regu- 
lalaons against the freedom of tlie press Charles the 
Second, and after him James the Second, procured farther 
renewals of them. These latter acts having expirtffi in tlio 
year 1692, were at this ora, although posterior to the 
devolution, continued for two years longer, so that it w’^as 
not till the year 160J, that, m consequence of the Parlia- 
ment’s refusal to prolong the prohibitions, the freedom of 
the press (a privilege wBicli the executive power could not, 
it seems, prevail upon itself to yield up to the people) wa^ 
finally established 

In wdiat, then, does this liberty of the press precisely 
consist ? Is it a liberty left to every one to publish any 
thing that comes into his head ? — to cj^umniate, to blacken, 
whomsoever he pleases ? No , the same laws that protect 
the person and the property of the individual, do also pro- 
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tect his reputation , and they decree against libels, wlien 
really so, punishments of much the same kind as are 
established in other countries * But, on the other hand, 

^ Tliere is nothing moie rematkable in the history of the British 
Constitution than the liberty -which has been acquired by tlie pi ess, 
and although this freedom has been sometimes earned to a licentious 
and pernicious extent, yet it -would be difficult to dispute the soundness 
of the admonition given by Junms — “ Let it be impressed on your 
minds, lot it be instilled into youi cliildien, that the liberty of the prt'ss 
IS the palladium of all the civil, political, and religious riglits of an Eng- 
lishman ” It IS also a remarkable fact, that the libeity of the pi ess does 
not exist in any country except in those m which the inhabitants speak, 
write, and legislate in the English language In legaid to all political 
questions, in the Biitish empne and the United States of America, there 
IS no restraint whatever in printing and publishing either truth or false- 
hood, and as far back as the time of the Commonwealth, an English 
]ury could not be found to give a verdict of guilty against John Lilburne. 
It IS true that, since that period, frequent imprisonments, and the 
punishment of the pillory, have been inflicted tor political writings 
Daniel De Eoe was placed in the pillory, and liad Ins ears cut oil, lor 
wilting ai tides -w-ludi would now be considered ncithei extravagant nor 
libellous It lb also tine, that during the Walpole adimmstiation, and 
until Fox’s Act of 32 G-eorge III c 60, the judges were <dwayB unwill- 
ing to allow the benefit of a verdict of guilty of printnig and jiublishing 
only, m cases of libel, — a spnit which they unquestionably exenipldud 
m the remarkable case of the Dean of St Asapli In regaid to libel 
printed scandal, t e prmted and published defamation of individual 
character, whether tending either to blacken the memory of one who is 
dead or the reputation of one -who is living, is considered a far more 
serious offence than spoken scandal, and it a libel is found in a piTson’s 
liandwntmg, he may be tound guilty if he is not able to prove that ho 
has not published it Thus, while the utmost political freedom of 
punting and pubhshmg is allowed, the character of mdividualH is fully 
guaided by the law of libel A chaige of libel may bo prosecuted oitlicr 
by indictment, criminal infonnation, oi by an ordinary action. Until 
the Act 6 and 7 Yictoiia, 0 96, in a criminal prosecution it was im- 
material whether the libel were true or false, as m cither ease it tended 
to a breach of the peace , and therefore it was the provocation and not 
the_ falsehood which fell to be punished Under the Act 6 and 7 Vic- 
toria, c 96, stated in the preamble to be for the better protection of 
puvate cbaractor, and for the more effectual securing the liberty of tbo 
press and preventing abuses, andtfor the exercising of the said liberty, 
the defendant, in an action for defamation, is permitted to give oyidcnoo 
in mitigation of the damages, whether he had made or offered an apology 
for such defamation And in any action for a libel contained in a news- 
paper or periodical, it is competent for the defendant to plead that it 
was inserted without actual malice, and from gross negligence , and i£ 
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tliey do not allow, as in other states, that a man should be 
deemed guilty of a crane for merely publishing something 
in print ; and they appoint a punishment only against him 
who has printed things that are in their nature criminal, 
and who is declared guilty of so doing by tv^clve of his 
equals, appointed to determine upon his case, w ith the pre- 
cautions we have before described 

The liberty of the press, as established in England, con- 
sists therefore (to define it more precisely) in this,— that 
neither the courts of justice, nor any other judges wdiatevcr, 
are authorized to take notice of writings intended for 
the press, but are confined to those which are actually 
printed, and must, in these cases, proceed by the trial by jury. 

It IS even tins latter circumstance which more particularly 
constitutes the freedom of tlie press If tlie magistrates, 
though confined in their proceedings to cases of criminal 
publications, were to be the solo judges of the criminal 
nature of the things publislied, it might easily liapjien that, 
with regard to a point which, like this, so higlily excites the 
jealousy of the governing powers, they would exert them- 
selves w ith so much spirit and perseverance, that they might, 
at length, succeed in completely striking off all the heads 
of the hydra 

he inserted in such newspaper or poriodieal a Tull apology foi llie said 
libel, &c And if any peison threatens clued ly or indirectly to publish 
a libel, or proposes to nbatain from publishing a libel upon any other 
person, or otfeuH to prevent the printing or pnhlishing of any in ait ct, 
■with the view of extorting money or other Taliiahl(‘fi, or with intent to 
procure any peison an ai)])omtineni or otlhe ot profit or trust, BUeh 
otiender may, upon conviction, bo aentemoed to a tc*rm not excecaluig 
three years And if any pernon shall nialKuoUBlv publish a defamatory 
libel, knowing the same' to he falHC, he la liable t.o imprisonment for two 
years, and such line as the Court shall award, and on conviction he shall 
be liable to such fine or imprisonment as the Court shall award , but the 
imprisonment, in case of fine, is not to exceed one year And, upon trifd, 
the tiuth of the matters charged shall be inquired into, but not m the 
view of a defence, unless it should be a public benefit that the matters 
charged should bo published This Act has been extended to Ireland by 
the 8th and 9th Victoria, c 35 , but it does not extend to Scotland So 
jealously has the law of libel been framcfl with regard to private cha- 
racter, that M Peltier, who was prosecuted at the suit of the Prench 
Ambassador for a libel upon Napoleon Buonaparte, was found guilty 
and fined, notwithstanding one of the most able defences ever pro- 
nounced, by his counsel the late Sir James Mackintosh — Anf, 
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But: wbctlier tlio authority of the judges be exerted at 
the motion of a private individual, or wlietlier it be at tlie 
instance of the government itscdf, tbeir sole olliee is to 
declare the pumsbment established by the Lw it is to the 
jury alone that it belongs to determine on the matter of 
law, as well as on the matter of fact , that is, to determine, 
not only whether the writing which is the subject of the 
charge has really been composed by the man charged ■VMth 
liavmg done it, and whether it be really meant of the person 
named in the indictment, — hut also whether its contents are 
criminal 

And though the law in England does not allow a man, 
prosecuted for having published a libel, to offer to sujiport 
by evidence the truth of the facts contained in li^ (a mode 
of proceeding which v, ould be attended with very mischievous 
consequences, and is every inhere prohibited), yet, as the 
indictment is to express that the facts are false, malicious, &c. 
and the jury, at the same time, are solo masters of their 
\erdict, — that is, may ground it upon what considerations 
they please, — it is very probable that they would acquit the 
accused party, if the fact, asserted in the writing before them, 

ere matter of undoubted truth, and of a general evil ten- 
dency They, at least, would certainly have it in their power 

And it 18 still more likely that this would bo the case, if 
the conduct of the government itself was arraigned , because, 
besides this conviction, which we suppose m the jury, of the 
certainty of the facts, they would also be influenced* by their 
sense of a principle generally admitted in England, and 
^\hich, in a late celebrated cause, was strongly insisted upon, 
viz That ‘‘ though to speak ill of individuals deserved repre- 
hension, yet the public acts of government ought to lie 
open to public examination, and that it was a service done 
to the state to canvass them freely 

> And indeed this extreme security wuth which every man 
in England is enabled to communicate his sentiments to the 

^ In actions for damages between individuals, the ease, if I mislalte 
not, 18 different, and the defendant is allowed to pioduco evidence of tlie 
facts asserted by him 

t See Serjeant Olynn’s si 3 eech for Woodfall m the prosecution 
against the latter, by the Attoiney-Gleneral, for publisliing Junius's 
Letter to the King 
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public^ and tbe general concern wbicb matters relative to 
the government are always sure to create, have vonderfnllj 
multiplied all lands of public papers Besides those vhidi, 
being published at the end of every year, month, or week, 
present to the reader a recapitulation of every thing inte- 
resting that may have been done or said diiriiig their 
^respective periods, there are several others, vine ii, malniig 
their appearance every day, or every other day, communi- 
cate to the public the several measures taken by tbe govern- 
ment, as veil as the different causes of any importance, 
whether civil or criminal, that occur m the courts of justice, 
and skeiebes from the speeches either of the advocates, or the 
judges, concerned in the management and decision of them 
During the time the Parliament continues sitting, the votes 
or resolutions of the House of Commons ai’e daily published 
by authority, and the most interesting speeches m boili 
houses are taken down m short-hand,"^ and comnuuucaicdto 
the public in print. 

Lastly, the private anecdotes m the metropolis and the 
country concur also towards filling the collection , and as 
the several public papers circulate, or are transcribed into 
otliers, in the diflcront country towns, and even find their 
way into the villages, where every man, down to the 
labourer, peruses them with a sort of eagerness, every indi- 
vidual thus becomes acquainted with the state oi* the nation, 
from one end to the other, and by those tbe general 

mtcrooiirsc is such, that the three kingdoms secuu as if they 
wore one single town f 

And it IS tins public notoriety of all things that consti- 
tutes the supplemental power, or check, which, we have 
above said, is so useful to remedy the unavoidable insiifli- 

^ Keporting, printing, and publishing tho debates of Parliament, is 
contrary to tho express privileges of oitlicr House , but permission to 
do it 18 tacitly, and in practice openly, given. — l*jd 

t "Wo fear that JDe Lolme must iiavo been ignorant of tho Til- 
lagos and country towns of England, wlien ho wrote this passage. Ono 
would suppose from it that every labourer and clown m England could 
road and understand tho public papers and their political articdes Be- 
sides, at that time the communications by post were very imperfect. 
Generally speaking, we doubt whether, even at the present time, the 
rural mhabiiants of England are sufficiently educated to bo able to read 
the public newspapers. — Bd, 
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cieiicj of tlie laws, and keep witluii tlieir res{)ective bounds 
all those persons who enjoy any share of public authority 

As they are thereby made sensible tliat all their actions 
are exposed to public view, they dare not venture upon those 
acts of partiality, those secret connivances at the iniquities 
of particular persons, or those vexatious practicc*s winch the 
man 111 office is but too apt to be guilty of, wiien, exercisino- 
his office at a distance from tlie public eye, and as it were in 
a corner, he is satisfied, that pro\ided ho be cautious, he may 
dispense with being just Whatever may bo the kind of 
abuse in which persons in power may, in sucli a state of 
things, be tempted to indulge tlurnksolves, the) are con- 
vinced that their irregularities will bo nniuediatcdy divulgedr 
The juryman, for example, knoivs that his verdict — the 
judge, that his direction to the jury — will presently lie laid 
before the public and thiwe is \io man m office, but who 
thus finds himself compelled, in almost eveuy instance, to 
choose between his duty, and the surrender of all his former 
reputation. 

It will, I am aware, bo tliouglit that T sp(‘ak in too liigh 
terms of the ellects produced b) the public luwvspaptTS. I 
indeed confess that all tb(‘ pieces contained in them are not 
patterns of good reasoning, or of th(‘, truest Attic wit , but, 
on the other hand, it scarcely (wer happens that a sub|ect in 
which the laws, or m general the public wtdfaro, iire*r(‘ally 
concerned, fails to call forth some able writer, who, under 
some form or other, commumeatoB to the public his obser- 
vations and complaints. I shall add h(u*e, that, though an 
upright man, labouring for a while under a strong popular 
prejudice, may, supported by the consciousncHs of lus inno- 
cence, endure with patience the severest imputations ; the 
guilty man, hearing nothing m the reproaches of the puhiie 
but wffiat he knows to be true, and already upbraids himself 
with, 18 very far from enjoying any such comfort , and that, 
when a man’s own conscience takes pari against him, the 
most despicable weapon is sufficient to wound him to the 
quick ^ 

^ I shall tafee this occasion to observe, that the liberty of the press 
18 so far from being iniunous to the reputation of mdiyiduals (as some 
persons have compJained), that it is, on the contrary, its surest guard. 
When there exist no means of eommumcation with the public every 
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EYen tliose persons whose greatness seems most to 
set them abo\e the reach of public censure, are not those 
wEo least feel its effects They have need of the suffrages 
of that vulgar whom they affect to despise, and Yho are, 
after all, the dispensers of that glory which is the real 
object of their ambitious cares Though all have not so 
much sincerity as Alexander, they have equal reason to 
exclaim, — 0 people ^ what toils do we not undergo^ in older 
to gain your applause ^ 

I confess that in a state where the people dare not speak 
their sentiments but with a view to please the ears of their 
rulers, it is possible that either the prmce, or those to whom 
ho has trusted his authority, may soinetiiiics mistake the 
nature of the public sentiments , or that, for want of that 
affection of which they are denied all possible marks, they 
may rest contented with inspiring terror, and make themselves 
amends in beholding the overawed multitudes smother their 
complaints 

But when the law gives a full scope to the people for tlie 
expression of their sentiments, those who govern cannot 
conceal from themselves the disagrocalilc truths which 
resound from all sides ^ They are obliged to put up even 
with ridicule , and the coarsest jt‘sis are not always those 
which give them the least uneasiness Like the lion in the 
fable, they must bear the blows of tliose enemies whom 
they despise the most, and they are, at lengtli, stopped 
short in their career, and compelled to give up those uiijust 
pursuits which, they find, draw upon them, insteafi of 
that admiration which is the proposed end and re- 


oiiG IS exposed, wilhoai defence, to the secret shafts of malignity and 
envy. The man in ollico loses Ins reputation, the merchant his credit, 
the private individual lus cliai actor, without so mucli as knowing either 
who are his enemies, or which way they cai ry on their attacks JJut 
when there exists a free press, an innocent man immediately brings the 
matter into open day, and crushes his adversaries at once, by a public 
challenge to lay before the public the grounds of their several impu- 
tations 

^ Whatever may be the defects of the British press, it is rare indeed 
that the private character of any one is attacked, although political 
principles and conduct are never spared. The journal which either mali- 
ciously or wickedly attacks private character 'and reputation genorally 
suffers more than the iiarty attacked — j&V 
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ward of their labours, notbing but mortification and 
disgust. 

In short, whoever considers what it is that constitutes the 
moving principle of what we eiiil great ailairs, and the nh 
vincible sensibility of man to the opinion of his fc^llov- 
creaturos, will not hesitate to afiirni, that if it v ore possible 
for the lilierty of the press to e\ist m a despotic go\(Tn- 
ment, and (what is not less difficult) for it to c:^ist without 
changing the constitution, this liberty would alone form a 
counterpoise to the power of the prince Lf, for oxam])le, 
m an empire of the East, a place could he found which, 
rendered respectable by the ancient religion of the people, 
might ensure safety to those who should bring thither tlunr 
observations ot any kind, and from this sanctuary priuti'd 
papers should issue, which, under a ceriu'uii seal, might be 
equally respected, and which in their d<nly appearance should 
examine and freely discuss the conduct ol the cadis, the 
pashas, the vizir, the divan, and the sultan himscdi*, — tliat 
wmiikl immediately introduce some degree of liberty.* 


CHAPTER Xm. 

TUB SUBJBCT CONTTNITEI) 

AijTOTnEB effect, and a very considerable one, of tlie bbc'rty 
of tbo press is, that it enables the people eliludiially to c^xert 
those means which the constitution has bestowed on them, 
of influencing the motions of the government. 

It has been observed m a former place how it came to bo 
a matter of impossibility for any large number of men, wlum 
obliged to act in a body, and upon the spot, to take any 
well-weighed resolution. But this inconvenience, which is 
the inevitable consequence of their situation, does in nowise 
argue a personal inferiority m them, with respect to the few 

* The liberty of the press has never existed, and never will exist, 
under a despotic government , and we may lay down as a principle that 
wherever the liberty of the press is restrained, civil, political, and 
religious liberty, if they ever existed, are also subverted. — J¥. 
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wliOy from some accidental advanta-ges, are eiiaWed to in- 
fluence their determinations It is not fortune, it is nature, 
that has made the essential dilferences between men , and 
v^hatever appellation a small number of persons, v^ho speak 
without suflicient reflection, may aflix to the general body 
of their fellow-creatures, the whole difierence between tlie 
statesman, and many a man from among what they call the 
dregs of the people, often lies in the rough outside of the 
latter, — a disguise which may fall olf on the ilrst oppor- 
tunity and more than once has it happened, that from the 
nudelie of a multitude, in appearance contemptible, a Vinatus 
has been suddenly seen to rise, or a Spartacus to burst 
forth. 

Time, and a more favourable situation, are therefoi'e the 
only things wanting to the people , and the freedom of tlie 
press aflords the remedy to those advantages Through its 
assistance every individual may, at his leisure and in retire- 
ment, inform himself of every thing that relates to the 
questions on which he is to take a resolution. Through its 
assistance, a whole nation as it were holds a council, and 
deliberates, slowly indeed (for a nation cannot be informed 
like an assembly of judges), but after a regular manner, and 
with certainty Through its assistance, all matiors of fact 
are at length made cleai , and, through the conflict of tlie 
diflbreiit ans’wers and replies, notlnng at last remains but 
the sound part of the argiimcnts.t 

^ Vmatus was a native of liiisitania (Portngal), who, from the 
station of a peasant, animated Ins oounliynicn to rise ni arniB and 
fight tor ioiirteen years against the Jlonian mvadtTH of Ins native 
land , and for fourteen years made a valiant and gloi lous stand Unable 
to subdue him m the field, tliey caused Ins death by tioa<*hery. Bpar* 
iaous w^as a gladiator, who, during the t.> runny of Manus and Hylla, 
headed a formidable inburroction of tlic slaves, and formed thorn into 
a disciplmqd army IFo fell commanding them m the buttle wi which 
they were utterly exterminated — JfUrL 

t This right of jiubhcly discussing pohtioal subjects is alone a groat 
advantage to a people who enjoy it , and if the citwons of (Jtoneva pre- 
served their liberty better than the people woi o able to do in the o< her com- 
monw'calths of Switzerland, it was, I think, owing to the extensive right 
they possessed of making public romonstranees to their magistrates To 
these remonstrances, the magistrates (for instance the Council of Tmmtij* 
to which they were usually made) were obliged to give? an answer. 
If this answer did not satisfy the remonstrating citkens, they tool time, 

P 
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Hence, tliougli all good men may jiot think themselves 
obliged to concur implicitly m the tumultuary resolutions of 
a people whom their orators take pains to agitate, yet, on 
the other hand, when this same peojile, left to itself, perse- 
veres in opinions winch have for a long time been discussed 
in public writings, and from w^bich (it is essential to add) 
all eriors concerning facts have been removed, such perse- 
verance IS certainl}^ a very respectable decision , and then it 
is, thougli only then, that we mav with safety say, — “ the 
voice of the people is the voice of God ” 

How, therefore, can the people of England act, '^hen, 
having formed opinions which may nailly he called their 
own, they think they have just caust‘ to complain of tlie 
administration ? It is, as lias been said above, by means of 
the right they have of electing their r{‘pri‘sentat]veH , and 
the same metliod of general intercourse that has inibrmed 
themiviih regard to the olijects of their com plaints, will 
likewise enable them to apply the remedy to thmm 

Through this medium they are acijuainted witii the nature 
of the subjects that have been delibmiited upon in the 
assembly of their representatives , — tluy are Informed by 
whom the different motions were made, — by whom they 
were supported ;-~and the manner in which the suffrages 
are delivered, is such, that they alw^ays can know the names 
of those who have voted constantly fur the advuncciueui of 
pormeious measures,'^ 

And the people not only know the particular dispositions 
of every member of the Houso of Oommoim, but, from the 

perhaps two or three weeks, to make a reply to it, which must also bo 
answered , and the number of citizens who went up with each new 
romonslrance increased, according as they were thought to have reason 
on their side Thus, the remonstrances which were made on ai^count 
of the sentence against Bousseau, and were delivered at first by only 
forty citizens, were afterwards often accompanied by about nine hun- 
dred This circumstance, together with the ceremony with whioh those 
remonstrances or representations were delivered, rendt^red them a great 
check on tlie conduct of the magistrates they were even still moi'e 
useful to the citizens of Geneva as preventives than as remedies j 
and nothing was more hkely to deter the magistrates from taking 
a step of any kind than the thought that it might give rise to a repre* 
sentation 

^ This remark is of great weight at the present time.— 
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general notoriety of affairs, have also a knowledge of the 
political sentiments of a great number of those whom their 
situation m life renders fit to fill a place in that House 
And availing themselves of the several vacancies tliat 
happen, and still more of the opportunity of a general elec- 
tion, they purify, either successively or at once, tlie legisla- 
tive assembly , and thus, wnthout any commotion or danger 
to the state, they effect a material reformation in the views 
of the government 

I am aware that some persons will doubt these patriotic 
and systematic views, wh 1C ]i I am here attributing to the 
people of England, and will object to me the disorders that 
sometimes happen at elections But this reproach, winch, 
by the w ay, comes wnth little propriety from writers w^ho 
would have the people transact every thing in their own 
persons, — this reproach, I say, though true to a certain 
degree, is not, howm^er, so much so, as it is thought hy certain 
persons who have taken only a superficial survey of the 
state of things 

Without doubt, m a constitution in wEicb all important 
causes of uneasiness are so effectual^ prevented, it is im- 
possible but that the people will have long intervals of 
inattention Being then suddenly called, from tins state of 
inactivity, to elect representatives, they have not examined 
hefore-hand the merits of those wlio solicit their votes ; and 
the latter have not had, amidst tlie general iranquillitj^, any 
op])ortLinity of making tliemsches known to them. 

The elector, pcrsu*i<led* at the same time that the person 
whom he will elect wall bo equally mteresied with himself 
in the support of public liberty, does not enter into laborious 
disquisitions, and from which he sees may exempt himself. 
Obliged, however, to give the preference to Ronicbody, he 
forms his choice on motives wdnch would not bo excusable, 
if it were not that some motives are necessary to make a 
choice, and that at this instant ho is not mfluencod by any 
other , and indeed it must be confessedythat in the orciinary 
course of things, and with electors of a certain rank in life, 
that candidate who gives the best cniertainment has a great 
chance to get the better of his competitors. 

^ True, if tlie elector be inlelligont, and not duped, intimidated, or 
corrupted.— JEd. 
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Eut if tlie measures of government, and the reception of 
these measures in Parliament, by means of a too-complymg 
House of Commons, should ever be such as to spread a 
serious alarm among the people, the same causes which ha\e 
concurred to establish public liberty, would, no doubt, 
operate again, and likewise concur in its support. A gene- 
ral combination would then be formed, both of those mem- 
bers of Parliament who have remained true to the public 
‘ cause, and of persons of every order among the people. 
Public meetings, m such circumstances, would be appointed , 
general subscriptions woidd be entered into to support the 
expenses, whatever they might be, of such a necessary oppo- 
sition , and all private and unworthy purposes being sup- 
pressed by the sense of the national danger, the choice of 
the electors would then he wholly determined by the con- 
sideration of the public spirit of the candidates, and the 
tokens given by them of such spirit 

Thus were those parliaments formed which suppressed 
arbitrary taxes and imprisonments Thus was it that, under 
Charles II , the people, when recovered from that enthusiasm 
of affection with which they received a king so long perse- 
cuted, at last returned to him no parliaments but such as 
were composed of a majority of men attached to public 
liberty. Thus it was that, persevering in a conduct which 
the circumstances of the times rendered necessary, ilie 
people baffled the arts of the government , and Charles dis- 
solved three successive parliamouts, without any other elibct 
than that of having those same men rechosen, and set again 
in opposition to him, of whom he hoped he had rid hunscif 
for ever 

Kor was James the Second happier in his attempts than 
Charles had been This prince soon experienced that Ins 
Parliament was actuated by the same spirit as those which 
had opposed the designs of his late brother ; and having 
suffered himself to be led into measures of violence, instead 
of being better taught by the discovery he made of tho real 
sentiments of the people, his reign was terminated by that 
catastrophe with which every one is acquainted. 

Indeed, if we combine the right enjoyed by the people of 
England, of electing their representatives, with the whole of 
the English government, we shall become continu,ally more 
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and more seiiRible of tlie excellent effects that may result 
from that right. All men in the state are, as has been before 
observed, really interested m the support of public liberty, 
l^othing but temporary motives, and such as are quite pecu- 
liar to themselves, can induce the members of any House of 
Commons to connive at measures destructive of tins liberty 
The people, therefore, under such circumstances, need only 
change these members in order effectually to reform the 
conduct of that House , and it may fairly be pronounced 
beforehand that a House of Commons, composed of a new 
set of persons, will, from this bare circumstance, be in the 
interests of the people. 

Hence, though tlio complaints of the peo])le do not always 
moot with a speedy and immediate redicss (a celerity vlucb 
would bo the symptom of a iatal unsteadiness in tlie con- 
stitution, and would sooner or later bring on its rum) , yet, 
when wo attentively consider the nature and the resources 
of this constitution, we shall not think it too bold an asser- 
tion to say that it is impossible but that comjilamts in 
which the people persevere (that is, well-grounded com- 
plaints) will sooner or later be redressed. 


CTIAPTEE XJV, 

uiairT OF imsisiwNCP. 

Bur all those privileges of the people, cousider(‘d in them- 
selves, are but feeble defences against the real strength of 
those who govern. All those jiro visions, all those reci- 
procal nghis, necessarily suiipose that things remain in their 
legal and settled course . what would then bo the resource of 
the people, il over the prince, suddcaily freeing lumsi^lf from 
all restramt, and throwing hunsedf, as at wmq out of the 
constitution, should no longer respect either the person or 
the property of the subject, and either should make no 
account of his conventions with the Parliament, or aitimipt 



214 


THE COKSTITHTIOH OE ENGIiAND 


to force it implicitly to submit to bis -will ? — If ivould be 
reststance ^ 

Without entering Here into tbo discussion of a doctrine 
which would lead us to inquire into the first principles of 
civil government, consequently engage us in a long disqui- 
sition, and with regard to which, besides, persons free from 
prejudices agree pretty much in their opinions, I shall only 
observe here (and it will be sufficient for my purpose) that 
the question has been decided in favour of this doctrine by 
the laws of England, and that resistance is looked upon by 
them as the ultimate and lawful resource against the vio- 
lences of power 

It was resistance that gave birth to the Great Charter, 
that lasting foundation of English liberty, and the excesses 
of a power established by force were also restrained by 
force t It has been by the same means that, at diliercim 
times, the people have procured the confirmation of the 
same charter Lastly, it has also been the resistance to a 

^ It IS to resistance to tyranny and injustice tliat we owe the pn^ser- 
vation of our common laws, and all the statutes which secure our civil, 
political, and leligious liberties Those lights can never bo termed 
concessions from the Crown , they were ineie acts by winch the sovc* 
reign enteied into now contracts, and by which ho bound himself not to 
invade the natural and legal liberties of his subjects It w^as by resist- 
ance that King John was compelled to sign Magna Oharta , and it was 
b> lesistance that subsequent kings weie not only obliged to confirm 
that charter, but to enter into fresh contracts binding them not to exer- 
cise tyrannical assumptions It w’'as reaisianeo that gave us tlio Peiition 
of Right, the Habeas Corpus Act, the Bill ol Rights, the Reform Act («), 
and Free Trade But when laws arc constitutionally passed, no people 
are so remarkable as the subjects of Great Britain for implicitly obey- 
ing those laws. By resistance we do not mean direct opposition to the 
laws, but the moral weight of public opinion, as oxpressi d out of doors 
and in Parliament, against bad and pernicious laws, or the measures of 
an unjust ministry, or against the Crown itself if it sliould attempt an 
undue or severe exercise of prerogative — M 

f Bord Lyttelton says, extremely well, m his Persian Letters, — If 
the privileges of the people of England be concessions from the Crown, 
is not the power of the Crown itself a concession from the people ?” 
It might be said with equal ti uth, and somewhat more in point to the 
subject of this chapter, —If the privileges of the people be an encroach- 
ment on the power of kings, the power itself of kings was at Hrst an 
encroachment (no matter whether cflectod by surprise) on the natural 
liberty of the people 

(a) See ^upidewientary Illustrations^ Ho 11. 
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king who made no account of his own engagements that 
has, in the issue, placed on the throne the family which is 
now m possession of it 

This IS not all this resource, -which till then had only 
been an act of force opposed to other acts of force, was, at 
that sera, expressly recognised by the law itself The Lords 
and Commons, solemnly assembled, declared that King 
James the Second, having endeavoured to subvert the con- 
stitution of the kingdom, by breaking the orgnial contract 
between king and people, and having violated the l\inda- 
mental laws, and withdrawn himself, had abdicated the 
government, and that the throne wns thereby vacant 

And lest those principles, to wLich the revolution thus 
gave a sanction, should, in process of time, l)ccoine mere 
arcana of state, exclusively appropriated, and only known 
to a certain class of subjects, the same act, we have just 
mentioned, expressly ensured to individuals the right of 
publicly preferring com])laint& against the abuses of govern- 
ment, and, moreover, of being provided with arms for their 
owm defence Judge Blackstono expresses himsidf in tlie 
following terms, in Ins Coimneniaries on the Law^s of Eng- 
land — “To vindicate these rights, when actually violated 
or attacked, the subjocis of England are entitled, in the 
first place, to the regular administration and fr(‘e course 
of justice in the courts of law , next, to th(^ right of pidi- 
tioning the King and Parliament for rinln'ss oi* gricvama^s ; 
and, lastly, to the right of having and using arms fur self- 
preservaiion and detmice.” 

Lastly, this right of opposing viol(m(a\ in whatiw'cr Hluqx*, 
and from whatever quarter it may conu^, is so gmierally 
acknowledged, tliat thc' courts of buv hav(‘ soimd lines 
grounded their judgments upon it. I shall relate on this 
head a fact which is somewhat remarkable, 

A constable, being out of bis prt‘cinci, arrosiod a wminan 
whoso name wna Anna / our^ Tooly took luif part, 

and, in the heat of the fray, killed tlui assistani ofilu^ eoii- 
stahle 

Being prosecuted for murder, he alleged, in his defence, 
^ Sgo mto, Chap Tsrn. 

t Tho Bill of Bights has smec givon a new sariciiou to all thchc prm- 
ciples 
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tliat tlie illegality of tlic imprisonment -va as a siilEcient pro- 
vocation to make the homicKle esnoysahle, and entitle him to 
the benefit of clergy. The jury, having settled the matter 
of hid, left the cnmmahty of it to be decided by the judge, 
bv returning a special verdict, Tlio cause vtas adjourned to 
the Queen’s Bench, and thence again to iSerjeants’ Inn, for 
the opinion of the twelve judges Here follows the opinion 
delivered by Chief Justice Ilolt, in giving judgment , — 

If one be imprisoned upon aniinlavfui authority, it is a 
sufficient provocation to all people, out of compassion, much 
more so when it is done under colour of j list ice , and w hen tlie 
liberty of the subject is nmidcd, it is a jiroocation to all 
the subjects of England. A man ought to be concerned for 
Magna Ckarta and the laws; and if any one against law 
imprison a man, he is an ofleiider against Blagna Cliaria,” 
After some debate, occasioned clmdly by Toolv’s appearing 
not to have known that the constable van out ol' his premnct, 
seven of the judges v ore of opinion that tlu‘ prisoner was 
guilty of manslaughter, and he was iidmitkHl to tlic benefit 
of clergy.^ 

But it is witll respect to this right of a,n ultimate resist- 
ance that the advantage of a free pn^ss appears in a most 
conspicuous light As the most important rights of the 
people, without the prospect of a ri'sistance which ovm’awcs 
those who should attempt to violate them, are little more 
than mere sliadow^s, so tins right of resisting^ itself, is but vain 
when there exist no means of eiiecting a gmujral union be- 
tween the different parts of the people. 

Private individuals, unknown to each otluw, are forced to 
bear in silence injuries m which they do not see othi^r people 
take a concern. Loft to their own individual strength, they 
tremble before the formidable and over r(*ady powmr of tliose 
wffio govern ; and as the latter well know (and are oven apt 
to over-rate) the advantages of their own situation, they 
think thatfthey may venture upon anytiung. 

But when they see that all their actions are exposed to 
public view, —that, in consequence of the eiderity w ith which 
all things become communicated, the whole nation forms, 

* See Beports of Cases argued, debated, and adjudged, iti Bmico 
RegmeSi m the time of Queen Anne. 
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as it were, one continued irritable body, no pari of wlncli 
can be touched without exciting an uniyeisal fiemor , — they 
become sensible that the cause of each individual is really 
the cause of all, and that to attack the lowest among the 
people IS to attack the ta hole people. 

Here, also, we must leinark the error of those who, as 
they make the liberty of the people consist in their po-wer, 
so make their power consist in their action. 

Wheii the people are often called to act in their own 
persons, it is impossible for them to acquire any exact kin>w- 
leclgc of the state of things The event of one day effaces 
the notions which they had begun to ado])t on the preceding 
day , and amidst the continual change ot things, no settled 
principle, and, above all, no plans of union, have time to bo 
established among them You wish to have the people love 
and defend their laws and liberty, — leave them, tliereiore, the 
necessary time to know wdiat laws and liberty are, and 
to agree m their opinion concerning them Yon wish an 
luiion, a coalition^ which cannot be obtained but by a slow 
and peaceable — forbear, therefore, contiiiiudly to 

shalco the vessel 

Nay, faither, it is a contradiction that the people should 
act, and at the same tune retain any legal power.^ Have 
they, for instance, bemi forced by the wnnght of public 
oppression to throw off the restraints of the law^, from which 
they no longer received protection ?— They presently find 
themselves suddenly become subject to the command of a 
few loaders, wdio are the more absolute m proportion as the 
nature of their power is less clearly ascertained ; nay, 
perhaps they must even submit to the toils of wuir, and to 
military discipline. 

If it be m the common and legal conrso of things that 
the people are called to move, each individual is obliged, foi* 
the success of the measures in whicii ho is then made to 
take a concern, to join himself to some party ; nor can this 
paity be without a head The citizens thus grow divided 
among themselves, and contract the pernicious habit of sub- 
mitting to leaders They are, at length, no more than the 
clients of a certain number of patrons ; and the latter, soon 
becoming able to command the arms of the citizens m the 
same manner as they at first governed their Votes, make 
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little account of a people, with one pari of 'v^hich they know 
how to curb the other 

But when the moving springs of government are placed 
entirely out of the body ol the people, their action is thereby 
disengaged from all that could render it complicated, or 
hide it from the eye As the people tlieiiccfor^^ ard consider 
things speculatively, and are, il I may be allo\\ed the 
expression, only spectators of the game, they acquire ]ust 
notions of things , and as these notions, amidst the geimral 
quiet, gam ground and spread themselves far and wide, 
they at length entertain, on the subject of their liberty, but 
one opinion. 

Bormmg thus, as it were, one body, tlie people^ at every 
instant have it m their power to strike the decisive blow 
which IS to level every thing Like those mechanical 
powers, the greatest eiliciency of w^hich exists at the in- 
stant which precedes their entering into action, it has an 
immense force, just because it does not yet exert any . and 
in this slate of stillness, but of attention, consists its true 
momentum 

With regard to those wdio (wdudher from pimsonal privi- 
leges, or by virtue of a commission from the pc‘ople) are 
lutnistcd with the active part of govcTiiment, as they, in the 
meanwhile, see themselves OAqiosed to jiublic view, and ob- 
served as from a distance by men free from the spirit of 
party, and wdio place in ibem but a conditional trust, iliey 
are afraid of exciting a commotion, wdiicli, though it might 
not prove the destruction of all power, yot would surely and 
immediately bo the destruction of tfieir own. And if we 
might suppose that, tlirough an extraordinary conjurKdion 
of circumstances, they should resolve among themsidvc^s 
upon the sacrifice of those laws on w’^hich public liberty is 
founded, they would no sooner lift up their eycis towards 
that extensive assembly, which views them with a watchful 
attention, than they would find their public virtue miiim 
upon them, and would make baste to resume that plan of 
conduct, out of the limits of which they can expect nothing 
hut rum and perdition 

In short, as the body of the people cannot act without 
either subjecting themselves to some power, or effecting 
a general destruction, the only share they can have m a 
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gorernment, witli advantage to themselves, is not to 
interfere, but to influence — ^to be able to act, and not to 
act 

The power of the people is not when they strike, but 
when they keep in awe it is when they can overthrow 
everything, that they never need to move, and Manlius 
included all in four words, when he said to the people of 
E/ome , — Ostendite helium^ jpacem habehihs 


CHAPTEB Xy 

PEOOPS DBAWN PEOM PACTS, OP THE TRUTH OP THE rRlNCTPU'S’S LAID 
DOWN m THE PRESENT WORK — 1 THE PECUIUAR MANNER IN 
WITtCIt REVOLUTIONS HAVE ALWAYS EEEN CONCLUDED IN 
ENOLAND 

It may not be sufficient to have proved by arguments the 
advantages of the English constitution , it will perhaps bo 
asked whether the cflects correspond to the theory To 
this question (which I confess is extremely proper) mv 
answer is ready it is the same A\hich was once made, 1 
believe, by a Laccdxmonian — Cowc a7id see 

If wo peruse the English Instory, v/e shall ho particu- 
larly struck with one circumsta,ncc to be observiHl in it, and 
which distinguishes most advaiitageously the English 
gov(;rnment from all other free govermnents ; I mean, the 
manner in which revolutions and public commotions have 
always been terminated in England 

If we read with some attention tlie history of other free 
states, wo shall see that the public clissensionB that have 
taken place in them have constantly been terminated by 
settlements in. which the interests only of a few were really 
provided for, •while the grievances of tlie manij were hardly, 
if at all, attended to. In England the very reverse has 
happened; and w^c find revolutions always to have been 
terminated by extensive and accurate provisions for securing 
the general liberty 

The bistorics of the ancient Grecian commonwealths, and, 
above all, of the Eoman liepublic, of which more complete 
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aecoiniis have been left us, affoid striking proof of the former 
part of tins observation 

What was, for instance, tlie consequence of that great 
revolution by wliicli tbe kings were driven from Eomo, and 
in which the senate and patricians acted as the adi isers and 
leaders of the people^ The consequence i^vas, as ve find 
in Dionysius of Halicarnassus, and Divy, that tlu' senators 
immediately assumed all those povers lately so much com- 
plained of by themselves, which the kings had exercised 
The execution of their fiituie decrees was intrusted to 
tv^o magistrates, taken from their own body, and entirely 
dependent on them, whom they called consuk^ and who 
weie made to hear about them all the ensigns of power 
which had formerly attended the kings Only, care was 
taken that the axes and the symbols of the power 

of life and death over the citizens, which the soiiato now 
claimed to itself, should not bo carried before both consuls 
at once, hut only before one at a time, for fear, says Livy, of 
doubling the terror of the people ^ 

Nor w'as this all the sc'iiators drew over to their party 
those men w ho had the most interest at that time among 
the people, and admitted them as incmhers into their owm 
body ;t which, indeed, wus a precaution they could not pru- 
dently avoid taking But the interests of the great men in 
the republic being thus provided for, the revolution ended. 
The new senators, as well as the old, took care not to lesson, 
by making provisions for the liberty of the people, a power 
which was now become their own Nay, they presently 
stretched this power beyond its former tone , and the 
punishments which the consul inflicted, in a military 
manner, on a number of those who still adhered to the 
former mode of government, and even upon his own chil- 
dren, taught the people what they had to expect for the 
future, if they presumed to oppose the power of those whom 
they had thus unwarily made thoir masters 

* “ Omnia jura {regtmi), onmia insignia, pnnu consulcs tenucro , xcl 
modo cautum esfc, ne, si ambo fasces haberent, dupheatus teiTOr vidcre- 
tur ” — Ttt. Ziv lib 11 § 1 

t These new senators were called ronsenpU hence the name of patres 
afterwards mdisonmmately gwen to the whole senate.— yy 

Liv ibid 
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Among the oppressive laws or usages v^hicli ilie senate, 
after the expulsion of the kings, had perinitt(‘(l to eontiniug 
what were most complained of bv tlie pe‘opl(‘ were those* by 
which such citizens as could not pay their dchls, wilh tiui 
interest (which at Home as enormous), at the appoiut^Ml 
time, hecame slaves to their creditors, and '\\(*rc delnert'd 
over to them, bound v ith cords hence the word bj 

which sla\es of that land wore deiiominakal. The t rut*) ties 
exercised by creditors on those unfortunate men, whom tlie 
private calamities, caused by the frequent wars in winch 
Rome was engaged, rendered very numerous, at last roused 
the body of the people . they abandoned both the ciiy an I 
their inhuman fellow-citizens, and retreated to tin* other side 
of the river Amo 

But tins second revolution, like ilie former, only procured 
the advaueement of particular jiersous A new oiiiite w a^ 
created, called the tribuneship Those w horn the ])(*oj)i<j 
had placed at tlicir head when they left the city, were raided 
to it. Their duty, it was agreed, wus, for the iuture, to 
protect the citizens ; and thev wmro invested with a ecniaiii 
number of prerogativ(‘s for that purpose Qdus institution, 
it must however be confessed, would have, iii the issue, 
proved viay benefiefal to the pco[)le, at k'ast for a. long 
course of time, if certain pri'cautions had bec*n taken with 
respect to it, win ell would have much lesscaied tlu* future* 
personal importance of the new trilmnes A but tlu‘s<* pre- 
cautions the latter did not think propm* to sugg(*st , ami in 
regard to those abuses ibeins(‘lv(‘H, wdiieli hud at (irst given 
nse to the complaints of tiic pcsople, no farih(*r im^ntnm was 
made of tbem.t 

As th(^ senate and patricians, in the early ages of tlu^ 
commonwealth, kefit tlieinselves closely unitcai, the irilmnes, 
for all tlM‘ir personal privilogt‘s, wen** not able*, during the 
first times after their creation, to gani an admittanco 
either to the consulship, or into the semato, and thorbby to 

^ Thoir numbor, which was only ten, ought to have boon nmrh 
greater , and they never ought to Imve accoptod the fiower left to each 
of thorn, of stopping, by his single opposition, the proceedings of all 
tho lest. 

t Many other seditions were afterwards nosod upon the same 
account. 



222 


THE COHSTITUTIOH OE EKHLANB 


separate tbeir condition any farther from that of the people 
This situation of theirs, m which it was to be wished they 
might always liave been kept, produced at first excellent 
effects, and caused their conduct to answer, in a great 
measure, the expectation of the people The tribunes 
complained loudly of the exorbitancy of the powers pos- 
sessed by the senate and consuls and here we must obsein e 
that the powers exercised by the latter over the liv es of the 
citizens had never been yet subjected (which v ill probably 
surprise the reader) to any known lai\ s, though sixty years 
had already elapsed since the expulsion of the kings The 
tribunes therefore insisted that laws should be made in that 
respect, which the consuls should thenceforward be bound 
to follow, and that they should no longer be left, in the 
exercise of their power over the lives ot the citizens, to their 
own caprice and wantonness * 

Equitable as these demands were, the senate and patricians 
opposed them with great warmth, and, either by naming 
dictators, or calling in the assistance of the priests, or other 
means, they defeated for nine years together all the endea- 
vours of the tribunes. However, as the latter were at that 
time in earnest, the senate wus at length obliged to comply , 
and the Lex Terentilla was passed, by which it w^as enacted, 
that a general code of laws should be made 

These beginnings seemed to piomise great success to the 
cause of the people. But, unfortunately for them, the 
senate found means to have it agreed, that the office of 
tribune should be set aside during the whole time that the 
code should be framing They, moreover, obtained that the 
ten men, called decemvirs, to whom the charge of composing 
this code was to he given, should he taken from the body of 
the patricians The same causes, therefore, produced again 
the same effects ; and the power of the senate and consul 
was left in the new code, or laws of the Twelve Tables, as 
undefined as above. As to the laws above mentioned, con- 
cerning debtors, which never had ceased to be bitterly 
complained of by the people, and m regard to which some 
satisfaction ought, in common justice, to have been given 

* ‘*Quod populus in sejus dederifc, eo consulem nsurum , non ipsos 
libidmem ac hceiitiam suam pro lege habitui’os ,” — IkL Lio lib. in § 9. 
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tliem, they were confirmed, and a new terror added to them 
from the manner in which they were exprcsbed 

The true motive of the senate, when they thus trusted 
the framing of the new laws to a new kind of magistrates, 
called decemvirs, was, that, by suspending tlie ancient 
office of consul, they might have a ffiir pretence for suspend- 
ing also the office of tribune, and thereby rid thenischcs of 
the people, during the time that the important bubiness of 
framing" the code should be can j mg on they e\en, in 
order the better to secure that point, placed the whole 
power of the republic in the hands of those now magistrates 
But the senate and patricians experienced then, in tluir 
turn, the danger of intrusting men with an uncontrolled 
authority As they thomselves had formerly hetrayed the 
trust wdnch the people had placed in them, so did the 
decemvirs, on this occasion, likewise deceive them Thc‘y 
retained by their own private authority the uni united power 
that had been conferred on them, and at last exercised it oii 
the patricians as well as the plebeians. Both parties, there- 
fore, united against them, and the decemvirs were expelk‘d 
from the city 

The former dignities of the republic were restored, and 
with them the office of tribune Those from among the 
people wdio had been most instrumental in destroying the 
power of the deeemvns, were, as it was natural, raised to 
the tribuiicship ; and they cntcumd upon tlioir offices w lih a 
prodigious degree of popularity. The senate and the 
patricians were, at the same time, sunk extremely low in 
consequence of the long tyiainny which had just expired; 
and those two circumstances united, affordiHl the tribunes 
hut too easy an opportunity of making the present revolution 
end as the former ones had done, and convcrluig it to the 
advancement of their own power Tlioy got new personal 
privileges to be added to those which they already possessed ; 
and moreover procured a law to be enacted, by which it was 
ordained, that the rcsoluiions taken by the comitia tnhuta 
(an assembly in which the tribunes were admitted to propose 
new law s) should be binding upon the whole eemmonwealtli ; 
— by which they at once raised to themselves an impenum 
in impenoy and acquired, as Livy expresses it, a most activ o 
weapon.* 


* Acemmum telum* 
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From tlaat time great commotions arose m the republic, 
which, like all those before them, ended in promoting the 
power of a few Proposals for easing the people of thoir 
debts, for dividing with some equality ainongvsi the citizens 
the lands which were taken from the enemy, and tor lowering 
the rate of the interest of money, were freqiiehtlv made by tlie 
tribunes. And indeed all these were excellent regulations 
to propose but, unfortunately for the people, the proposals 
of them were only pretences used by the tribunes for pro- 
moting schemes of a fatal, though somewhat remote, tendency 
to public liberty Their real aims were at the consulship, 
the prastorship, the priesthood, and other offices of executive 
power, wffiich they were intended to control, and not to 
share To these views they constantly made the cause of 
the people subservient I shall relate, among other in- 
stances, the manner m which they procured to themselves 
an admittance to the office of consul 

Having, during several years, seized every opportunity of 
making speeches to the people on that siilijcct, and iwcm 
excited seditions in order to overcome the op])Osition of tho 
senate, they at last availed themselves of the circumstance 
of an interregmm (a time during which there happoiied to 
be no other magistrates in the republic besides thoinselves), 
and proposed to the tribes, whom they had assembled, to 
enact the throe following laws — ^the first, for settling tlm 
rate of interest of money , the second, for ordammg that no 
citizen should he possessed of more than five hundred acres 
of land , and the third, for providing that one of tho tw^o 
consuls should be taken from the body of the plebeians But 
on this occasion it evidently appeared, says Livy, which of 
the laws in agitation were most agreeable to the people, and 
w^hieh to those who proposed them ; for the tribes accepted 
the laws concerning the interest of money, and the lands ; 
but as to that concerning the plebeian consulship, they 
rejected it, and both the former articles would from that 
moment have been settled, if the tribunes had not declared, 
that the tribes were called upon, either to accept, or reject, 
all their three proposals at oncc."^ Great commotions en- 

- ^ “Ab trihunis, yolut per mterregmim, concilio plebis habito, ap- 
paruit qu8B ex proirmlgatis plebi, quse laionbus, gratiora OBsent ; iiam 
de feenore atque agro rogationes jubebaut, de plebeio consulatu anti- 
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sued thereupon, for a -v^ hole year; hut at last the tribunes, 
by their perseverance in insisting that the tribes should vote 
on their three ^ogatiom jointly, obtained their ends, and 
overcaine both the opposition ol the senate and the reluc- 
tance of the people. 

In the same manner did the tribunes get themselves made 
capable of filling all other places of executive power, and 
public trust, in the republic Eut when all their views of 
that land were accomplished, the republic did not for all this 
eiijoy more quiet, nor was the interest of the people better 
attended to, than before New struggles tlien arose for 
actual admission to those places, — for procuring them to 
relatives or friends, — for governments of piovinces, and 
commands of armies A few tribunes, indeed, did at times 
apply themselves seriously, out of real virtue and love of 
tliGir duty, to remedy the grievances of the people , but their 
fellow- tribunes, as we may see in history, and the wdiole body 
of those men upon whom the people had, at dillerent times, 
bestowmd consulships, mdileships, censorships, and other 
dignities without numbex', united together wuih the utmost 
vehemence against them; and the real patriots, such as 
Tiberius Gracchus, Cams Gracchus, and Eulvnis, con- 
stantly perished in the attempt 

I have been somewhat explicit on the eiTecis pioduced by 
the ddferent revolutions that happened in the Eoman re- 
public, because its history is imicli hnown Lo us, and* wm 
have eit tier in Dionysius of Jlalicarnash us or in Livy, con- 
siderable monuments of the more ancuait parts of it. But 
the history of the Grecian commouwoalths would also have 
supplied us with a number of laets to ilio same purpoirc 
That revolution, for instance, by ‘wbieh the ainia* were 

driven out of Athens, — that by which tho/m/r huidred, and 
afterwmrds the thirty, were established, — as well as that by 
which the latter were in thiiir turn ex{)t»]l(Tl,— -all ended m 
securing the power of a feu). The rcqiubJie of Byracuae, 
that of Corcyra, of which Thucydides has left us a pretty 
full account, and that ol* Florence, of wdiieh Madnavel lias 
written the history, also present to us a series of public 

quabant {antiqms stalani ) ; ei pcrfecta utraqiir ren e^^set, ni inbuni so m 
onuua snmil conbulorc pUbem <11x18^*0111”— Ijiv. hb. vi § ao. 
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commotions ended by treaties, m wiiicli, as m tbe Eomaii 
ropiiblie, tlie grievances of the people, though ever so ioudiv 
complained ol in the beginning by those who acted as their 
defenders, were, m the issue, most carelessly attended to, or 
even totally disregarded ^ 

But, if we turn our eyes towards the Englisli history, 
scenes of a quite different kind will offer to our view , and 
we shall find, on the contrary, that revolutions m England 
have always been ternnnatcd by making such provisions, and 
only such, as all orders of the people were really and indis- 
criminately to enjoy 

Most extraordinary facts, these ^ and which from all the 
other circinnstances that accompanied them, we see, all 
along, to have been owing to the impobsibilifcy (a point that 
has been so much insisted upon in former chapters) ni which 
those who possessed the confidence of the people, were, of 
transferring to themselves any branch of the executive 
authority, and thus separating their own condition from 
that of the rest of the people 

Without mentioning the compacts which were made with 
the first kings of the Korman line, let us ouly cast our eyes 
on Magna Charta, which is still the foundation of English 
liberty A number of circumstauces, winch liavo been 
described in the former part of this wmrlc, concurred at that 
time to strengthen the regal power to siieli a degree that no 
men in the state could entertain a hope of succeeding in any 
other design than that of setting hounds to it How groat 
was the union which thence arose among all orders ol'tho 
people^ — what extent, w^hat caution, do we see in the 
provisions made hy the Great Charter ^ All the objects for 
which men naturally wish to live in a state of society wore 
settled in its various articles The judicial authority w^as 
regulated. The person and property of the individual were 
secured. The safety of the merchant and stranger was pro- 
vided for. The higher class of citizens gave up a number 
of oppressive privileges which they had long accustomed 
themselves to look upon as their undoubted rights t Nay, 

^ The revolutions which formerly happened m France all ended like 
those above mentioned A similar remark may be extended to the 
history of Spam, Denmark, Sweden, Scotland, &c. 

t All possessors ol lands took the engagement to establish m behalf 
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tlie implements of tillage of tlie bondman^ or slave, were also 
secured to Inm and for the first time, perhaps, in the annals 
of the world, a civil war was terminated bj making stipu- 
lations in favour of those unfortunate men to whom the 
avarice and lust of dominion, inherent in human nature, 
continued, over the greatest part of the earth, to deny the 
common rights of mankind 

Under Henry the Third great disturbances arose and 
they were all terminated by solemn confirmations given to 
the Great Charter Under Edward I., Edward II , Ed- 
ward III , and llichard II , those who were intrusted with 
the care of the interests of the people lost no opportunity 
that offered, of strengthening still farther that foundation 
of public liberty, — of taking all such precautions as might 
render the Great Charter still more effectual in the event 
They had not ceased to bo convinced that their cause was 
the same wnth that of all the rest of the people 

Henry of Lancaster having laid claim to the crowm, the 
Commons received the law from the victorious party They 
settled the erowm upon Henry, by the name of Henry the 
Eourth, and added, to the act of settlement, provisions 
which the reader may see in the second volume of the 
Parliamentary H islory ofEiiglaud {Struck wnth the wi idom 
of the conditions demanded by the Commons, the authors of 
the book ]nst meiiiioucd observe (perhajis with some sim- 
plicity) that the Commons of England wei^e no fools af that 
time They ought rather to have said — The Commons of 
England were happy enough to form among themselves an 
assembly in which every one could propose what matters ho 
pleased, and freely discuss them , — they had no possibility 
left of converting either these advantages, or in general the 
confidence which the people had placed in them, to any 
private views of their own , they, therefore, without loss of 
time, endeavoured to stipulate useful conditions with that 
power by which they saw themselves at every instant ex- 
posed to he dissolved and dispersed, and applied their 
industry to insure the safety of the whole people, as it was 
the only means they had of procuring their own, 

of their tenants and vassals {erga su&i) the same liberties winch they 
demanded from the king. 
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In the long contentions whieli took place between the 
Houses of York and Lancaster, the Commons remained 
spectators of disorders ^hich in those times it was not in 
their po^\er to prevent, they successively acknowlegcd the 
title of the victorious parties but whether under Edward 
the Eourth, under Eiihard the Third, or Henry the Seventh, 
by whom those quarrels w^re terminated, they continually 
availed themselves of the importance of the servicers which 
they wmro able to perform to the new-established sovereign, 
for obtaining effectual conditions in favour of the whole body 
of the people 

At the accession of James the Eirst, which, as it placed a 
new family on the ihroiie of England, may he considered as 
a kind oi revolution, no demands were made by the men who 
were at the head of the nation, but in favour ot general 
liberty 

Afti*r the accesaioii of Charles the First, discontents of a 
very serious nature began to take place , and they were 
terminated, in the iirst instance, by the act called the 
Petition of Right, which is still looked iipoii as a most 
precise and accurate delineation of the rights of the people * 

At the restoration of Charles the Second, the constitution 
being re-established upon its former principles, the former 
consequences produced by it began again to take place, 
and we see at that mra, and indeed during the whole course 
of that reign, a continncd series of precautions taken lor 
securing tlie general liberty 

Lastly, the great event winch took place m the year 1G80, 
afforcls a striking confirmation of the truth of the obser- 
vation made in this chapter At tins mra the political 
wonder again appeared— of a revolution ternunated by a 
series of public acts, in which no interests but those of the 

^ Tho dibordcrs wluclx took place in the latter paH> of the roign of 
that pi nice seem, indeed, to contain a complete contradiction to the 
asbcrtion whicli is the subject of the present (diapler but tliey, at tno 
same iiino, are a no less convincing confirmation of the truth or the 
punci pics laid clown m the coin bo of this whole work The above- 
mentioned disorders took rise from that day in which Charles the Inrst 
gave up the power of disbolving Iub parliament,— that is, fiom the day 
in which ilio nienibors of that assembly acquired an independent, per- 
sonal, permanent authority, which they soon began to turn against the 
people who had raised them to it. 
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people at large were considered and provided for — no danse, 
even the most indirect, "v^as inserted either to gratify the 
present ambition, or favour the future \leA\s, of those who 
were personally concerned in bringing those acts to a 
conclusion Indeed, if anything is capable of eoiive} nig to 
ns an adequate idea of the soundness, as well as the pecu- 
liarity, of the principles on -which the English (jovernment 
is founded, it is the attentive perusal of the system of public 
compacts to which the revolution of the year 1689 gave rise, 
— of the Bill of Eights with all its difterent clauses, and of 
the several acts, winch, till the accession of the Mouse of 
Hanover, were made m order to strengthen it. 


CHAPTEE XVI 

SECOND DTErEEENOE —THE MANNER AETER WHICH THE LAWS EOB THE 
LIBERTY OF THE SUBJECT ARE EXECUTED IN ENGLAND 

The second diflbionco I mean to spealc of between tbo 
Eugbsb government and that of other fiee states, concerns 
the impoiLani object of the execution of tlie laws On tins 
artide, also, "we shall liiid the advantage to lie on the side of 
the English government, and, if -we inako a comparison 
between the history of those states, and that of Jhigland, it 
will lead ns to the following observation, vm that though ni 
other irco states the laws concerning tlu^ liberty ol' the 
citizens were iinpeidect, yet the execution of them was still 
more defective In England, on the contrary, not only the 
laws for the security of the siil)|(‘ct are viuy extensive m 
their provisions, but the manner in whidi they are exc'cuted 
carries these advantages still larther, and English subjects 
enjoy no less liberty from the Spirit both of justice* and 
mildness, by which all branches of the government are 
influenced, than from the acciimcy of the law's themselves. 

The Eoman commonwealth will hero again supply us with 
examples to ])rove the foriuer part of the above assertion 
When I said, in the foregoing chapter, that, in tunes of 
public commotion, no provisions -wero made for the body of 
the people, 1 meant no provisions that -were likely to prove 
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effectual in tlie event Wlien the people were roused to a 
certain degree, or when their concurrence was necessary to 
carry into effect certain resolutions, or measures, that were 
particularly interesting to the men in power, the latter 
could not, with any prudence, openly profess a contempt for 
the political v/ishes of the people, and some declarations 
expressed in general words, in favour of public liberty, were 
indeed added to the laws that were enacted on those 
occasions But these declarations, and the principles wdiich 
they tended to establish, were afterwards even openly 
disregarded in practice 

Thus, when the people were made to vote, about a year 
after the expulsion of the kings, that the regal government 
ne^ er should be again established in Eome, and that those who 
should endeavour to restore it should be devoted to the gods, 
an article w’as added, w^hich, in general terms, confirmed to 
the citizens the right they had before enjoyed under the 
lung, of appealing to the people from the sentences of death 
passed upon them No punishment (which will surprise 
the reader) w^as decreed against those who should violate this 
law’, and indeed the consuls, as we may see in Dionysius of 
Halicarnassus, and Livy, concerned themselves hut little 
about the appeals of the citizens, and, in the more than 
military exercise of their functions, continued to sport with 
rights which they ought to have respected, however imper- 
fectly and loosely tliey had been secured 

An article, to the same purport wuth the above, was after- 
wards also added to the law’s of the Twelve Tables ; hut the 
decemvirs, to whom the execution of those laws was at first 
committed, behaved exactly m the same manner, and even 
worse than the consuls had done before them , and after 
they were expelled,* the magistrates who succeeded them 
appear to have been as little tender of the lives of the 
citizens I shall, out of many instances, select one that will 
show upon what slight grounds the citizens were exposed 

^ At the time of the expulsion of the decemvirs, a law waa also 
enacted, that no magistrate should bo created from whom no appeal 
could be made to the people {ma^niratifs sine provocai 1071 e Tit Jm hb 
in § 55) , by which the people expressly meant to abohsh the dictator- 
ship but tins law was not better observed than the former ones had 
been 
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to have their lives taken away Spurius Mselius being 
accused of endeavouring to make hmiself kmg, was sum- 
moned by the master of the horse to appear before the 
dictator, in order to clear hirnselt of this somewhat extra- 
ordinary imputation. Spurius took refuge in the crow d , 
the master of the horse pursued him, and killed him on the 
spot The people having thereupon expressed a great indig- 
nation, the dictator had them called to Ins tribunal, and 
declared that Spurius had been lawfully put to death, even 
though he might be innocent of the crime laid to his charge, 
for having refused to appear before the dictator when 
desired to do so by the master of the horse.-* 

About one hundred and forty years after the times we 
mention, the la-w concerning the appeal to the people w as 
enacted for tlie third time. But we do not see that it was 
better observed m the sequel than it had been before : wo 
find it frequently violated, after that period, by the differtmi 
magistrates of the republic , and the senate i-fsolf, notwui li- 
standmg this same law, at times made formidable examples 
of the citizens Of this we have an instance m the throe 
hundred soldiers who had pillaged the tow n of Bhegi urn The 
senate of its own authority ordered them all to be put to 
death In a am did the tiibunc Blacciis remonstrate against 
so severe an exertion of public justice on liomau citizens, 
the senate, says Valerius Maximus, nevcctheloss persistiHi 
m its resolution t 

All these laws for securing the lives of the citizens had 
hitherto been enacted without any meniioii of a punishment 
against those wdio should violate them. At last the cek^- 
brated Lex Porcia was passed, wducli subjected to barnsii- 

* Tumultuantom doindo multitudmom, ineortfl existiniatione facti, acl 
concionem vocari jussitf, ct Mtrliutii pivo cie^uin jaomiiieiavit, ctiamsi 
regni orimine msons fuerit, qui vocatiis a inagistro cqixitum, ad diofcato- 
rein lion veiiiaset lU Liv lib. iv §15 

t Val Mf(x. book ii cli 7 UMub author does not mention tho jireeij-o 
number of those who were put to death on tins occasion he only snv^ 
that they were executed flity at a time, on dilferent successive da} 8 , hut 
other authors make tho number of th<»m amount to four thousand 
Livy “Speaks of a whole legion — “Ijcgio Campana, qu«e Rhcgiiim occu- 
paverat, obsessa, deditiono factii, sceuri percussa osi ” Ttl Lui lib 
XV Lpit 1 have here followed Polybius, who soys that only thix^‘ hun- 
dred were taken and brought to Rome. 
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nient those who should cause a citizen to he scourged and 
put to death. From a niimher of instances posterior to this 
law, it appears that it T^as not better observed than those 
before it had been Cams Grracchus, therefore, caused the 
Less Semproma to be enacted, by which a new sanction was 
given to it But this second law did not secure Ins own life, 
and that of his friends, better than the Lex Porcia had done 
that of his brother, and those who had supported him 
indeed, all the events which took place about those times 
rendered it manifest that the evil was such as wms beyoud 
the power of any laws to cure I shall hero mention a fact 
which affords a remarkable instance of the wantonness wuth 
which the Eornan magistrates had accustomed themselves to 
take away the lives of the citizens A citizen named 
Memius, having put up for the consulship, and publicly 
canvassing for the same, in opposition to a man whom the 
tribimo Saturnmus supported, the latter caused him to he 
apprehended, and made him cApiro under hlovs in the public 
forum. The tribune even carried his iiisolenco so far (as 
Cicero informs us) as to give to tins act of cruelty, trans- 
acted in tlie presence of the -whole people assembled, the 
outward form of a lawful act of public justice ^ 

[N’or were the Roman magistrates satisfied v ith eomimtthig 
acts of injustice in their political capacity, and for the sup- 
port of the power of that body of which they made a part 
Avarice and private rapine were at last added to political 
ambition The provinces w ere first Ojipresscd and plundered 
The calamity, in process of time, reached Italy liholf* and the 
centre of the republic; till at last the Lex CaJpumm de 
repeiundis was enacted to put a stop to it By this law an 

^ Tlie fatal forms of words (cmaatus carmma) used by tho Koman 
magiatiates when they ordered a man to be put to death, resounded 
Cayb Tully, m his speech for Itah77us) in the assembly of the people, m 
which the censors had forbidden the common executioner oven to appear, 
I.hcioT^ coUigamanns Caput olnuhiia Jdo7i> lujdin sMsprui/ito, — 
Memius being a considerable citizen, as wo may conclude from liis 
canvassing with success for the consulship, all tlio great men in the 
republic took tho alarm at tho atrocious action of tlie tribune tho 
senate, the next clay, issued out its solemn mandate, or form of words, 
to the consuls, to provide that the lepahhc should teeewe fio dHuaumi > 
and the tribune was killed in a pitched battle that was fought at the 
foot of the Capitol 
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action "v^^as given to tlie citizens and allies for tlie recover j 
of the money extorted from them by magistrates, or men 
in power, and the Lex Jinna afterwards added the penalty 
of banishment to the obligation of mailing restitution 

Eiit here another kind of disorder arose The judges 
proved as corrupt as the magistrates had been oppressive 
They equally betrayed, in their own province, the cause of 
the republic with which they had been entrusted , and 
rather chose to share m the plunder of the consuls, the 
prsBtors, and the proconsuls, than put the laws m force 
against them 

ISTew expedients were therefore resorted to, in order to 
remedy this new evil. Laws were made for ]udgiiig and 
punishing the judges themselves , and, above all, continual 
changes were made m the manner of composing their 
assemblies But the malady lay too deep for common legal 
provisions to remedy The guilty judges employed the same 
resources, in order to avoid conviction, as the guilty magis- 
trates had done, and those continual changes, at which we 
are amazed, that were made in the constitution of the 
judiciary bodies^ instead of obviating the corruption of the 
judges, only transferred to other men the profit arising from 
becoming guilty of it It became a general conqilaiut, so 
early as tlio times of the Gracchi, that no man, who had 
money to give, could bo brought to punishment t Cicero 
says, that in his time, the same opinion was uunersally 

^ The judges (over 11 lO assembly of whom tbo pra'icr u<^ually pre- 
sided) were taken irorn the body of the senate, till some y{‘ars niter tho 
last Punic war , when the hm pioposed by Cams H (Jiae- 

ehiis, enacted tluit they should in luturi* be taken Irom tlie equestrian 
Older The consul Ciejno piociiied nlterwaids a law to bo enacted, by 
winch the judges wore to bo taken from botli orders equally The Xcr 
soon alter put tho equestuan order again m poHsosHion of the 
judgments , and, after sonic yeais, the Un Lnna rohtoiou thtan entirely to 
the senate The Lev l^hmha enacted atterwaula, that the judges should 
bo taken from tho three oideis, — tho Hcnaionan, equestrian, and ple- 
beian Tho Zc. 1 - trained by tho dictator Sylla, enaided again, 

that tho judges should be entirely taken fiom tho body of tho senate 
Tho Zev Aurelia ordered anew, that they should be taken from the three 
orders Pompey made afterwards a change m their number (vliudi ho 
fixed at soventy-tivc), and in tho manner ot oloeting them And fasti), 
Ceosar restored the judgnionts to tho order of tho seiiuto. 

t App de Bell. Civ 
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received and Ins speeches are full of his lamentations on 
i^vhat he calls the levity, and the infamy, of the public 
judgments 

Nor was the impunity of corrupt judges the only evil 
under which the republic laboured Commotions of the 
whole empire at last took place The horrid vexations, and 
afterwards the acquittal, of Aquilms, proconsul of Syria, and 
of some others who had been guilty of the same crimes, 
drove the provinces of Asia to desperation . and then it was 
that the terrible war of Mithri dates arose, which was ushered 
in by the death of eighty thousand Eomans, massacred in one 
day, in various cities of Asia t 

The laws and public judgments not only thus failed of the 
end for which they had been established thcj'' even became, 
at length, new means of oppression added to those which 
already existed. Citizens possessed of wealth, persons ob- 
noxious to particular bodies, or the few magistrates who 
attempted to stem the torrent of the general corruption, 
were accused and condemned, while Piso, of whom Cicero, 
in his speech against him, relates facts which make tlie 
reader shudder with horror, and Verres, who had been 
guilty of enormities of the same kind, escaped unpunished J 

Hence a war arose, stiU more formidable than the former, 
and the dangers of which we wonder that Borne was able to 
surmount The greatest part of the Italians revolted at 
once, exasperated by the tyranny of the public judgments, 
and w^e find in Cicero, who informs us of the cause of this 
revolt, which was called the Social W ir, a very expressive 
account both of the unfortunate condition of the republic, 
a,nd of the perversion that had been made of the methods 
taken to remedy it, “ A hundred and ten years have not 
yet elapsed (says he) since the law for the recovery of money 
extorted by magistrates was first propounded by the tribune 

* Act in Verr i § 1 

t Appian 

j To say that Yen os escaped nnpumslied is not correct Ho was 
convicted of one of the charges against him, — dreading which, he aban- 
doned his defence of the others, and escaped into voluutars baniHhinont, 
which would have been part of his sentence if the charges had been 
proved He lived in exile, yet in great luxury, for twenty-six years He 
was assassinated, it is said, by the soldiers of Antony 
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CalpiiTmus Piso A miiiiber of other laws to the same 
effect, continually more and more severe, have followed: 
but so many persons have been accused, so many condemned, 
so formidable a war has been excited in Italy by the terror of 
the public judgments, and, vheu the lavs and judgments 
have been suspended, such an oppression and plunder of 
our allies have prevailed, that we n\ay truly say, it is not by 
our ovn strength, but by the weakness of others, that ve 
continue to exist 

I have entered into these particulars with regard to the 
Eoinan commonwealth, because the facts on which they are 
grounded are remarkable of themselves , and yet no just 
conclusion can be drawn from them, unless a series of them 
were presented to the reader 'Not are wo to account for 
these facts by the luxury which prevailed in the hitiiu’ agc's 
of the republic, by the corruption of the nuinmu's ol* tiie 
citizens, their degeneracy from their ancient principle's, and 
such loose general phrases, which may perhaps bo useful to 
express the manner itself m which the evil became mani- 
fested, hut by no means set forth the causes of it. 

The above disorders arose from the very nature of tlie 
govcriuncnt of the republic, — of a government in vhnh the 
executive and supreme power being made to centre in the 
body of those in wliom the people had once placed their con- 
fidence, there remained no other cfii'ctiial power in the slate 
that might render it necessary for them to lump within tin* 
bounds of justice and decency And in the moaniun(‘, as 
the people, wbo were inteudecl as a clu^ck over that body, 
continually gave a share in tins execuiivt^ autiiorily to tfiose 
whom they lutruBted witli the care of* ihoir uiieri'stH, they 
increased the evils they complained of, as if» wiirc', at (‘very 
attempt they made to remedy them; and instiaid of raising 
up opponents to those who were become tlu‘ enemies of their 
liberty, as it was their intenlion to do, they continually 
supplied them with now associates. 

Prom this situation of allairs, fiowmd, as an nnavoidablo 
conse(]^uencc, that contuiual desertion of the cause of the 
people, winch, oven ni times of revolutions, w/hem the 
passions of the people thomsolvos wmre roused, and they 


^ See Cxc de Off hh, ii § 
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were in a great degree muted, manifested itself in so re- 
markable a manner We maj trace the symptoms of the 
great political defect here mentioned in the eailiest ages of 
the commonwealth, as well as m the last stage of its duration 
In Eoiiie, while small and poor, it rendered vain whatever 
rights or powmr the people possessed, and blasted all their 
endeavoars to defend their liberty, in the same manner as, 
in the more splendid ages of the commonwealth, it leiidered 
the most salutary regulations utterly fruitless, and even 
instrumental to the ambition and avarice of a few The 
prodigious fortune of the republic, in short, did not create 
the disorder , it only gave fuU scope to it 

But if we turn our view towards the history of the 
English nation, we shall see how, from a government in 
which the above defects did not exist, different consequences 
have followed , — how cordially all ranks of men ha\o always 
united together, to lay under proper restraints this exe- 
cutive power, wdiich they knew could never be their own 
In times of public revolutions, the greatest care, as wo have 
before observed, was taken to ascertain the limits of that 
power, and after peace had been lestored to the state, those 
who remained at tlie head of the nation continued to mani- 
fest an unwearied jealousy in maintaining those advantages 
which ihe uniiecl effort of all had obtained 

Thus it was made one of the articles of Magna Charta, that 
the executive powder should not toucli the person of ihe 
subject, but in consequence of a judgment passed upon him 
by 'ills peers; and so great was afterwards the general 
union in maintaining this law, that the by jury , — that 
admirable mode of proceeding, wdich so effectually secures 
the subject against all the attempts of power, even (which 
seemed* so difHcult to obtain) against such as* might bo made 
under the sanction of the judicial authority — hath been 
preserved to this day. It has even been presmwed m all its 
original purity, though the same has been successively 
suffered to decay, and then to be lost, in the other countries 
of Europe, where it had been formerly knowm ^ Nay, though 

^ The trail by jurv was m tiso among the Normans long before they 
came over into England , but, even among them, it soon degonoratod 
from its first institution We see in Hale’s History of the Common 
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tills privilege of being tried by one’s peers was at first a 
privilege of conquerors and masters, exclusively appropriated 
to tbose parts of nations ^■vhlcbL bad onginallj invaded and 
reduced the rest by arms, it lias m England been succes- 
sively extended to every order of the people 

And not only the person, but also the property of the 
individual, has been secured against all arbitrary attempts 
from the executive pov cr , and the latter has been succes- 
sively restrained from touching any part of the property of 
the subject, even under pretence of the necessities of the 
state, any otherwise than by the fiee grant of the repre- 
sentatives of the people. N^ay, so true and persevering 
has hoeii the zeal of those representatn es, in asserting 
on that account the interests of the nation, from which 
they could not separate their ovn, that this privilege 
of taxing themselves, which was in the hegmnmg grounded 
on a most precarious tenure, and only a mode of governing 
adopted by the sovereignfor the sake of his own convenience, 
has become, in time, a settled right oi the people, which tlie 
sovereign has found it necessary solemnly and repeatedly 
to aek turn ledge. 

Nay more, the repi'cseutativcs of the people have applied 
this riglit of imeafion to a still nobler use than the mere 
preservation of properly, they have, in process of time, suc- 


Law of that tlio unanimity among iiiryinen was not jcquiiod 

in Normandy ibi inaking a good verdict , but when jurymen di^’^enlcd, 
boinc wt'ie taken out, and others ad<lod lu their stead, till an unanimity 
was ])ioeured lu Mweden, wliere, aeeording to the opinion of tho 
learned in ihaii country, the tiial by juiyliad its origin, only some forms 
of that institution aio now preseived m tho lower eouits iii tho country, 
whoio Bciri ot jurymen are estabhaheil foi life, and Inivc a s<dary accord- 
mgly And in Scotland, the vn inity ot England has not been able to 
preserve to tho trial by jury its genuine ancient torin the unanimity 
among jurymen is not required (as I have been told) to form a verdict , 
but tho majority is decisive 

[In SeotUnd all crimes aio now tried by jury, cortam offences con- 
nected with police regulations and jietty larceny, which are summarily 
disposed of, excepted Tho mminal jury consistB of fifteen , the verdict 
is given by a majority of guiltt/t not proven, not (jititl’if tho last as well 
as tho hceond acquits tho accused Bince J Will IT c 69, tho Jury 
Couit as a dist,inct tribunal was abohsbed, and trial by jury was united 
With the ordinary administration ol justice in tho Court oi Session — AW ] 
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ceedod m converting it into a regular and constitutional 
mean of influencmg the motions of the executive power By- 
means of this right, they have gamed the advantage of being 
constantly called to concur in the measures of the Sovereign, 
— of having the greatest attention shown by him to their 
requests, as well as the highest regard paid to any engage- 
ments that he enters into with them Thus has it become 
at last the peculiar happiness of English subjects, to whatever 
other people, either ancient or modern, we compare them, to 
enjoy a share mtho government of their country, by electing 
representatives, who, by reason of the peculiar circumstances 
in wdiich they are placed, and of the extensive rights they 
possess, arc both wiJlinfj faithfully to serve those who have 
appointed them, and able to do so. 

And indeed the Commons have not rested satisfied with 
establishing, once for all, the provisions for the liberty of 
the people which have been just inciitioned, they liave 
afterwaids made the prescivation of them the first object of 
their care,’^ and taken every opportunity of giving them new 
vigour and life 

Thus, under Charles the Eirst, when attacks of a most 
alarming nature were made on the privilege of the people, to 
grant supplies to the Crown, the Commons viiubeatod, 
Without loss of time, that great right of the nation, w Inch is 
the constitutional bulwark of all others, and hastened to 
oppugn, in the begiiming, every precedent of a practice that 
must ill the end haie produced the rum of public liberty. 

They even extended their care to abuses of every kind. 
The judicial authority, for instanco, w^hicli the (‘xeeutive 
power had imperceptibly assumed to itself, both w itli respect 
to the person and property of the individual, was alirogated 
by the act which abolished the court of Star-chamber, 
and the Crown was thus brought back to its constitutional 

* The first operation of the Commons, at the beginning of a session, 
IS to appoint four grand committees One is a committee of religion, 
another of comts ol pistice, another of trade, and another of grievances 
they arc to be standing conimitioes during the whole session, [This 
practice does not now exist Such committees may be moved for 
and appointed, but it would be considered somewhat ridiculous to 
revert to such standing committees, except as a fiction. — Ji)d ] 
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office, viz tlie countenancing, and supporting ivith its 
strength, the execution of the laws 

The subsequent endeavours of the legislature have car- 
ried to a still greater extent the above privileges of the 
people They have, moreover, succeeded in restraining the 
Crown from any attempt to seize and confine, even for the 
shortest time, the person of the subject, unless it be in the 
cases ascertained by the law, of which the judges of it are to 
decide 

Nor has this extensive unexampled freedom at the expense 
of the executive power been made, as we might be inclinable 
to think, the exclusive appropriated privilege of the great 
and powerful It is to be enjoyed alike by all ranks of 
subjects Nay, it was the injury done to a common citizen 
that gave existence to the act winch has completed the 
security of this interesting branch of public liberty Tlie 
opjivesswn of an obscure indiotduaJ, says Judge Blackstono, 
gave rise to the famous Habeas Corpus Act. Junius has 
quoted this observation of the judge , and the same is "well 
worth repeating a third time, for the just idea it conveys 
of that readiness of all orders of men to unite in defence of 
common liberty, wffiich is a characteristic circuinstance in 
the English government ^ 

And this general union in favour of public liberty has not 
been confined to the framing of law s for its security it has 
operated with no IckSs vigour in bringing to jiunishment 
such as have vimtured to infringe them , and the Sovereign 
has constantly found it necessary to give up the violators of 
those law^s, even when his own servants, to the justice of 
their country 

Thus w^e find, so early as the reign of Edward the l^hrst, 
judges were convicted of having committed exactions, in 
the exercise of their offices, to have been condemned by a 
sentence of Parliament f Erom the immense fines vyhich 

^ The individual heie alliidod to was one Francis Jonks, who, having 
made a motion at Guildhall, m the year to petition the King for 
a new Parliament, was examined before the Privy Council, and after- 
wards conimitted to the Gate-house, whore he was kept about two 
months, through the delays made by the several judges to whom lie 
applied, in granting him a Habeas Cm ms — Bee the State Trials, vol viu 
anno 1676 

t Sir Ealph de Hengham, Chief Justice of the King’s Bench, was 
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were laid upon tliem, and wliicTi it seems they were in a con- 
dition to pay, we may indeed conclude that, in those early 
ages of the constitution, the remedy was applied rather late 
to the disorder , but yet it was at last applied 

Under Uichard the Second, examples of the same kind 
were renewed Michael de la Pole, Earl ol‘ Siitlblk (who had 
been Lord Chancellor of the Kingdom), the Luke of Ireland, 
and the Archbishop of York, having abused their power hy 
carrying on designs that weie subversive of public liberty, 
were declared guilty of high treason , and a number of 
judges, who, in their judicial capacity, had acted as their 
instruments, were involved in the same condemnation ^ 

In the reign of Henry the Eighth, Sir Eichard Empson, 
and Edmund Dudley, who had been the promoters of the 
exactions committed under the preceding reign, fell victims 
to the zeal of the Commons for vindicating the cause of the 
people Under King James the Pirst, the Lord Chancellor 
Bacon experienced that neither his high dignity, nor great 
personal qualifications, could screen him from having the 
severest censure passed upon him, for the corrupt practices 
of which he had suficred himself to become guiliy And in 
the reign of Charles the First, the judges liaviiig attempted 
to imitate the example of the judges under Eichard the 

fined 7000 marks , Sir Thomas Waylancl, Chief Jufeiiec of the Common 
Pleas, had his wliole citato lorfcited , and Sir Adam do Stratton, Chief 
Baron of the Exchequer, -wab fined 3400 marks 

^ Tlic most conspicuous among tlicbo judges -woie tSir Tiobert Belknap 
and 8ir Bohort Trebihan, duel Justice of the King’s iknK*h d'lie lat- 
ter had drawn np a string of qucbtions calculated to (‘oider a despotic 
authority on the Crown, or rather on the ministers above named, who 
had found means to rendefr tliemsclves entire inastcrB of the ])erHon of 
the king These questions Sir Bobert Tresdian jiroposod to the judges, 
who had been summoned for that puipose, and they gave their opinions 
m favour of them One of these opinions of the judges, among others, 
tended to annihilate, at one stroke, all the rights of tlie Commons, by 
taking from them that important privilege mentioned hcfoie, ot starting 
and fiooly dibcussmg whatever subjects of debate they think proper 
the Commons were to bo restrained, under pain of being pumslied as 
traitors, troni proceeding upon any articles besides Ihose limited to them 
by the King All those who had had a share in the above declarations 
of the judges were attainted of high treason Trcsihan and Bmnbro, 
who had been mayor of London, were hanged, the others were only 
banished, at the intercession of the hibhops— See the Parhamonlary 
History of England, vol i. 
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Second, by delivering opinions subversive of the rights of the 
people, found the same spirit of ■vvatelifulness ni tlic Coin- 
iiions as bad proved the ruin of tbo former. Lord Pmcli, 
Keeper of tlie Grreat Seal, vas obliged to fly beyond sea. 
Tbe Judges Davenport and Crawley were imprisoned . and 
Judge Berkeley was seized while sitting upon tbe bench, as 
we are informed bf Kush worth 

In the reign of Charles the Second, we find fresli instances 
of the vigilance of the Commons Sir Wdliam Scroggs, 
Lord Chief Justice of the Ehng’s Bench, Sir Francis i^ortli, 
Chief Justice of the Common Fleas, Sir Thomas Jones, one 
of the Judges of the King’s Bench, and Sir Eichard West, 
one of the Barons of the Exchequer, wio’e impeached by 
Commons, for partialities shown by tficni in the admiiiis- 
tration of justice , and tbe Chief lustiee Scroggs, against 
whom some positive charges ere well proved, v as removed 
from his employments 

The several examples offered here to the reader have been 
taken from different periods of tlio English history, in 
order to show tliat neither the inffuence nor the dignity of 
the infractors of tlie laws, even vlien tlicy have been the 
nearest servants of the Crown, have ever been able to check 
the zeal of the Commons in asserting the rights of th(j 
people Other ('xamples might perliaps be related to the 
same purpose, though the wliolo number of those lobe nu‘t 
with, i\j11, upon inquiry, bo found the smaller, in proportion 
as the danger of infringmg the la^^s has always 
indubitable 

So much regularity has oven (fr#m all the eirciimstanci'B 
above mentioned) been introduced into the op (‘rations of the 
executive power in England, — such an exact jusi.KJO Imvethe 
lieople been accustomed, as a consccpionce, to expect from 
that quarter, tliat even the sovereign, for Ins having once 
suffered himself piTsoiially to violate th(‘ salety of the sub- 
ject, did not escape severe censure The attack made, by 
order of Charles the ^^ccond, on the person of ^ir John 
Coventry, filled tlie nation with astonishment ; and this 
violent gratification of private passion, on tbo part of the 
sovereign (a piece of self-indulgence witli regard to mforiors, 
to which whole classes of individuals m certain countries 
almost think that they have a right), excited a general fermont 

B 
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“Tins event,” says Bisliop Burnet, ^^put tlio House of 
Commons in a furious uproar It gave great advantages to 
all those who opposed the court , and the names of the 
court and country party, which till now had seemed to be 
forgotten, were revived 

These are the limitations that have been set, m the 
English government, on the operations of the executive 
power limitations to which we find nothing comparable in 
any other free states, ancient or modern , and "v Inch are 
owing, as wc have seen, to that very circuin stance which 
Hcemod at first sight to prevent the possibility of them, — I 
mean tlie greatness and unity of that power , the efiect of 
wdiich has been, in the event, to unite, upon the same 
object, the views and efforts of all orders of the people 
*From this circumstance, that is, tlic unity and peculiar 
stability of the executive power in England, anotber most 
advantageous consequence has followed, that lias been before 
noticed,' and uhich it is not improper to mention again here, 
as tins chapter is intended to confirm tlio principles laid 
down ui the former ones — I mean the iinremitted contmii- 
ance of tbo same general union among all ranks of men, and 
the spirit of iinitual justice which thereby continues to be 
dilfused through all orders of subjects 

Thougli surrounded by the many boundaries that have 
just now been described, the crown, we must observe, has 
presorvetl its prerogative undivided, it still possesscB its 
whole (dfeclive strength, and is only tied by its own engage- 
menis, and the consideration of what it owes to its dearest 
interests. * 

The great, or wealthy men xn the nation, who, assisted by 
the body of the people, have succeeded in reducing the 
i^xercise of its authority within such well- defined limits, can 
have no expectation that it will continue to confine itself to 
them any longer than they themselves continue, by the 
justice of their own conduct, to deserve that support of the 
people, which alone can make them appear of consequence 
m the eye of the sovereign, — no probable hopes that the 

‘ * See Burnet’s History, vol i anno 1669 —An Act of Parliament 
was made on tins occasion, for giving a farther exi-ent to the provisions 
before made for the personal security of the subject, which is still 
called the Coventry Act 
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crown will contiinio to observe tliose laws bj wliieli tlieir 
wealth, dignity, liberty, are protected, any longer than they 
themselves also continue to observe them 

IN'ay more, all those claims of their rights which they 
continne to make against the crown, are encoimigemonts 
which they give to the rest of the people to assert their own 
rights against them Their constant opposition to all arbi- 
trary proceedings of that power, is a continual declaration 
they make against any acts of oppression wdiicli the superior 
advantages they enjoy might entice them to commit on their 
inferior fellow subjects ISTor was tliat severe censure, for 
instance, vhieh tliey concurred m passing on an unguarded 
violent action of their sovereign, only a restraint put upon 
the personal actions of futiiic English kings , no, it was a 
much more extensive provision lor tlic securing of ])ublie 
liberty , — it was a solemn engagement entered into by all 
the powerful men in tlie state to the whole body of the 
people, scTiipaloLisly to respect the person of the lowest 
among thorn 

And indeed the constant tenor of the conduct, even of the 
two Houses of Parliament, slions us that the above obser- 
vations are not matters of mere speculation Erom the 
earliest times we sec the members of the House of Commons 
to have been very cautious not to assume any distinction 
that might alienate from them the alfectiojis of the r(\st of 
the people ^ Whene\er those pri\il(\ges which were neces- 
sary to them for the discharge of their trust have proved 
hurdensonie to the community, they have retrenched them 
And those of their members who have a|)])hed either thesi' 
privileges, or in general that miluence which they derived 
from tlioir situation, to any oppressive purposes, they tlicm- 
selves have endeavoured to bring to puuisliment 

* In all cases of public olTcncos, down to a simple broach of the 
poaco, the inenibora of tlio UoiiHe ofOomiuoiH liave no privileges what- 
ever above the rest of the people , they niuy be committed to prison by 
any justice of ilie peace , and aio dealt with afterwards in the same 
manner as any other subjects. AVith r<‘gard to eivd matters, their only 
privilege is to bo free from arrests during the time of a session (a), and 
forty days before and forty days after , but they may bo sued, by process 
against their goods, for any just debt during that time 

{a) This IS meorroet Members are free from arrest not only during 
the whole Parlminont, hut as long as they are members of Pailiament 
Their effects may, however, be attached and sold under execution — Ud, 
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Thus see, tliat, m the reign of James the First, Sir 
(xiles Moiitpeson, a member of the House of Commons, 
lia^ mg been guilty of monopolies, and other acts of great 
oppression on the people, was not only expelled, but im* 
peached and prosecuted with the greatest warmth by the 
House, and dually condemned by the Lords to be publicly 
degraded from his rank of a knight, held for ever an infa- 
mous person, and imprisoned during life 

In tho same reign. Sir John Benet, who was also a 
member of tbe House of Commons, having been found to 
have been guilty of corrupt practices, in his eapacitv of 
judge of the Frerogatzve Court of Canterbury (such as 
taking evorhitant foes, and the like), was expelled tlie House, 
and piosecLitcd for those offences 

In the year 1611 , Mr. Henry Benson, member for 
luiares borough, having been detected m selling protections, 
expencjicod likewise the indignation of the House, and was 
('xpelled 

In line, in order, as it were, to make it completely noto- 
rious, iihat neither tho condition of representative of the 
people, iior even any degree of iiiiluenco in their House, 
could ex( use any of them from strictly observing the rules of 
justice, the Commons did on one occasion pass the most 
severe eiuisnre they had power to inflict, upon their speaker 
lumsclf, for havmg, in a single instance, attempted to con- 
cert tho discharge of his duty, as speaker, into the means of 
pi'ivate emolument — Bit John Trevor, speaker of the House 
of Commons, havmg, in the sixth year of tho reign of King 
'William, received a thousand guineas from the city of 
London, “ as a gratuity for the trouble lie had taken with 
legard to the passing of the Orphan Billyh was voted guilty 
of a high crime and misdemeanor, and expelled tho liouse 
Even the inconsiderable sum of twenty guineas, wiiich Mr 
Hungerford, another member, had been weak enough to 
accept on ihe same score, was looked upon as deserving the 
notice of the house , and he was likewise expelled t 

* John Wilt os may be said to have been expelled . So vero Joseph 
Hunt m 1810, Joseph Walsh in 1813, and Lord Cochrane and A, 0 
Johnstone in 1814 — Ed, 

t Other examples of the attention of the House of Commons to the 
conduct of their membeis might be produced, either before or afler that 
which IS inontionod here, The reader may, for instance, see tho relation 
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If we turn our view towards the House of Lords, we 
shall find that they have also constantly tahen care that 
their peculiar privileges should not prove impediineiits to 
the common justice which is due to the rest of the people * 
They have constantly agreed to every just proposal that has 
been made to them on that subject by the Commons and 
indeed, if we consider the numerous and oppressive privi- 
leges claimed by the nobles in most other countries, and the 
vehement spirit with which they are commonly asserted, 
we siiall think it no small praise to the body of the nobility 
in England (and also to the nature of that government of 
which they make a part), that it has been by their fn^e con- 
sent that their privileges have been confined to nhat they 
now are, that is to say, to no more, in general, than vdiat 
IS necessary to the accomplishment of the end and coiistitu 
tional design of that house 

In the exercise of tlicir judicial authority with re.gard to 
civil matters, the Lords have manifested a vspirit of equity 
nowise inferior to that which they have shown m their 
legislative capacity They have, in the discliarge of tiiat 
function (winch of all others is so liable to create tempta- 
tions), shown an nicorruptness really superior to vhat anv 
judicial assembly lu any other nation can boast do 1 

thmk that I run any risk of being contradicted, when [ say, 
that the conduct of the House of Lords, ni their civil judicml 
capacity, has constantly been such as has kejit them abovt‘ 
the reach of even suspicion or slander 

Even that privilege whicdi they enjoy, of exclusively trying 
their own members, in case of any aceusaiaon that ina) 
affect their lives (a privilege which ■wo might at first siglit 
think repugnant to the idea of a regular government, and 
even alarming to the rest of the people), has constantly been 

of ilieir proceedings m the affair of the South-Soa Company scheme , 
and a few years alter, in that of the Chaiitablo Corporation, —a fiaiidu- 
lont scheme, particularly oppressive to the poor, for which sovoral mem 
bers wGie expelled 

* In case of a public offence, or oven a simple breach of the peace, a 
peer may bo committed till lie finds bail, by any justice of the peace 
and pcois are to bo tried by the common course of lai/v, for all ollbnceH 
under felony With regard to civil inaitors, they are at all times free* 
from arrests, but execution may bo had against their effects, ui the 
same manner as agamst those of other subjects 
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rendered, by the Lord«, subservient to the purpose of doing 
justice to their felloiv subjects, and if wo cast our eyes 
either on the collection of the State Trials, or on the History 
of England, we shall find very few e\amples, if any, of a 
peer really giulty of the oftence laid to Ins cliarge that has 
derived any advantage from his not being tried by a jury of 
commonei^s 

'Nov has this just and moderate conduct of the two 
Houses of Parliament, in the evercise of their po’v^ers 
(a inodcratioii so unlike what has been related of the conduct 
of tiie powerful men in the E/Oinan republic), been the only 
luippy consequence of that salutary jealousy which those 
t\^o bodies entertain of the power of the crown The same 
motive has also engaged them to exert their utmost endea- 
vours to put the courts of justice under proper restraints , 
a point of the highest importance to public liberty. 

They ha\ c, from the earliest times, preferred complaints 
against the in 11 Lienee of the crown over these courts, and at 
last procured laws to be enacted by which such influence has 
been entirely prevented , all wdiich measures, W’O must 
observe, were at the same time strong decdaraiious that no 
subjects, however evalied their rank might be, wuux‘ to thiuk 
themselves exempt from submittiug to the uuitbian course of 
the law, or liojie to infliiencc or overawe it The severe 
examples which they have united to make on those judges 
who have renderccl tlicniscdvcs the insiruinonts of the 
passions of the sovereign, or of the designs of the munsters 
of the crown, are also awful vvariungs to the judges who 
have succeeded them, never to attempt to deviate in lavour 
of any, the most pow^erful individuals, from tliat straight line 
of justice which the joint wisdom of the legislalure has once 
marked out to them 

This singular situation of the English judges, relatively to 
the three constituent powers of the state (and also the for- 
inidahle support which they are certain to receive from them 
as long as they continue to he the laithful mnuHters of 
justice), has at last created such an imjiartiality in the dis- 
tribution of public jiistico m England, has introduced into 
the courts of law the practice of such a thorough disregard 
to either the influence or wealth of the contcauliug parties, 
and procured to every individual, both such aa easy access to 
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tliese courts, and sucli a eortaiut}- of rcdre^^s, as arc not to 
be paralleled in any other go\ernineni rhilip de CoimiuN, 
so long as three hundred lears ago, comnieiuled in strong 
terms the exactness with winch justice was done in Eiiglnid 
to all ranks of subjects, and tlu^ iinpari ia]ii\ v.illi which 
the same is administered in llu‘se days, wdl, niih si ill more 
reason, excite the surprise of e\tTy strangiT who has an 
opportunity of observing the customs of this couniiy 

Indeed, to such a degree of impartiality has the adimms- 
tration of public justice been brought in Engl.ind, that ii i^ 
saying nothing beyond the exact truth, to aflirin that an\ 
violation of the laws, though perpetrated hv uu‘H of ila* 
most extensive influence — nav, ihough comunttcsl h} the 
special direction of the verv firht servants of tlu‘ crow in- 
will be publicly and eoinpleti‘ly redrensed. \nd the \(‘r\ 
lowest of subjects will obtain such redress, if h(‘ has but 
spirit enough to stand forth, and appeal to ilu* laws of Ills 
country Most extraordinary cireumstaina^s these ’ w!ii<*h 
those who know the dilliculiy of (‘staiilnhing pist law *1 
among mankind, and of providing afterwiuals for t fieir due 
execution, only find ci edible ])ecaus(‘ Ihev an* matters of 
fact, and can begin to account for, only w'heii th(‘y look fip 
to the constitution of the government it.adf that is to sa\ , 

* Soon after 1 came to England for 1 lie fust 1 am* (il tlu* reader will 
give me leave to make lueiitum of m^^nelt iii Ihnc.i'.c), .in net loti wjh 
brought in a court of juhtice ai^.unst a jiniuM' M‘r> jie.iif} n laled fo tie* 
crown, and a nolle lord was al-^o, niueli about that turn* m a 

law-suit lor the propintyof Home valuable lt‘ad in \ orkHinre I 

could not but observe, t tint ni both t!ieM‘ ea.ies a, deecum was gneti 
against the two luoHt pow'crful parties, though I woiideonl but ldtli*at 
tins, because I had before heard mueh of tlu* niipurOahty of the hw 
proceedings in Knglaiul, and was prepared to N*e niMtaueiN of that kmd, 
But what I was imieh surprihcd at wms, that nohiab app«*fired to be in 
the least so, even at the Htrietnens with which the owlmnry eotim* of the 
law had, particularly iii the ioriucr casi‘, hemi adliert'd* to ; mii! that 
those proceedings which f was dHjioHed to eou.ndt'r an grty* nwtaiicvM 
of justice, to the production of which houic circumHtane(*s ptTuliar to 
the times, at least some uncommon virtue or Hpirii on the part of the 
judges, must have more 01 less co-operated, were looked upon by all 
those whom I had heard spoak about it, m nothing more than the com- 
mon and expected course of tlungs ''Jhis circumstance b{*cmne astro tig 
mducomont to mo to inquire into the nature of a governmoni by whicis 
such eiibcts were produced. 
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•wlien they consider the circumstances iii which the executive 
power, or the crown, is placed in relation to the two bodies 
that concur with it to form the legislature, — the circum- 
stances 111 which those two assemblies are placed in relation 
to the crown, and to each other, — and the situation in 
which all the three find themselves with respect to the whole 
body of the people.-^ 

^ The assertion above made, with respect to the impartiality with 
which justice IS, m all cases, admimstoiod m EiigLmd, not being of a 
nature to ho piovcd by alleging smgle facts, I have ontcied into no par- 
ticulais on that account llowevcr, I will subjoin tuo cases, which, I 
think, cannot hut appear icniaikable to the reaclei 

The first is the case of the prosecution commenced in the year 1763, 
by some journeymen printers, against the king’s messengois, for appre- 
hending and impiisoning them for a shoit time, by viitiio of a (jpneial 
the Secretaiy of State, and that vliicli was afterwards 
carried on by another pi ivate individual against one of the Secrotaiios 
themselves In those actions, all the ordiiiar} forms of proceedings 
used m cases of actions between private subjt'tts w’ere strictly adhered 
to , and both the Sccrotai y of State and the messengers wore, m the 
end, condemned Yet, which it is proper the readei should observe, 
from all tho circurastances that accompanied tins affair, it is difilcult to 
piopose a case m which mmisteis could, of themselves, bo under greater 
temptations to exert an undue influence to hinder tho ordinary course 
of justice Nor wore tho acts lor which those ministers were con- 
demned acts of evident oppression, winch nobody could be found to 
justify They had done nothing but follow a practice, of whicli they 
found several precedents, established m their ofllecs , and tlioir case, if 
I am well mformed, was such that most individuals, under similar cir- 
cumstances, would have thought themselves aiithonsccl to have acted as 
they had done 

Tho second case I propose to relate afibrds a singular instance of the 
confidence with which all subjects m England claim what they think 
their just rights, and of the certainty with which the remedies of tho 
law are in all cases open to them The fact I mean, is tho auost exe- 
cuted m the reign of Queen Anno, in the year 1708, on the person of 
the Russian Ambassador, by taking him out of liis coach for tho sum 
of fifty pounds And the consequences that followed this fact are still 
more rcmaikable The Czar highly resented the aflront, and demanded 
that the Sheriff of Middlesex, and all others concerned m the arrest, 
should be pumslied with instant death. “But the Queen,” to tho 
amazement of that despotic court, says Judge Blackstono, from whom I 
borrowed tins fact, “ diiectcd the Secretary of State to inform him 
that she could inflict no punishment upon any, the meanest of lier sub- 
jects, unless warranted by the law of the land ” An act was afterwards 
passed to free from arrests tho persons of foreign ministers, and such of 
their servants as they liave delivered a list of to tho Secretary of State. 
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In fine, a very remarkable circumstance in tlie English 
goyernment (and winch alone evinces something peculiar and 
exeellout in its nature), is that spirit of extreme mildness 
with vhich justice, ni cninmal cases, is administered m 
England a point vith regard to which England difters from 
all other countries in the world 

When wo consider the punishments in use in the other 
states of Europe, we wonder ho'w men can be brought 
to treat their fellow-creatures with so much cruelty, 
and the bare consideration of those punishments would 
sufiiciently convince us (if we did not know the fact from 
other circumstances) that the men m those states who 
frame the laws, and preside over their execution, have little 
apprehension that either they, or their friends, wil] cner fall 
victims to those la'vvs which they thus rasld} estabhsli 

In the Eoinan republic, circumstances of the same nature 
with those just mentioned were also productive of the 
greatest defects in tlie kind of criminal justice winch took 
place m it That class of citizens who were at the head of 
the republic, and who knew how mutually to exempt each 
other from tlie operation of any too severe laws or practice, 
not only allowed themselves great liberties, as we ha\o seen, 
m disposing of the lives of the inferior citizens, but had also 
introduced, into the exercise of the illegal powders tluiy 
assumed to themselves m that respoei, a great degre^o of 
cruelty 

INTor were things more happily conducted in the Grecian 
republics. Eroni their dcmocratical natiiro, and the frequent 
revolutions to winch they wmro subject, wm naturally exptmt 
to find that authority used with mildness which tlioso who 
enjoyed it must have known to liavc been jirecanous , yet 
such wore tlie efiects of the violence attending those very 

“ A copy of this act, elegantly engrossed and illumhiatod,” contmuos 
Judge Blackst one, “ was sent to Moscow, and an ambassador extraor- 
dinary commiSHioned to deliver it.” 

* The common manner m winch tlio Senate ordered citizens to be 
put to death, was by throwing them headlong from the top of the Tar- 
peian rock The consuls, or other i)articular magistrates, sometimes 
caused citi/ons to expire upon a cross , or, which was a much more 
common case, ordered them to bo beaten to death, with iheir heads 
fastened between the branches of a fork j which they called ceivmm 
furca mserete 
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revolutions, that a spirit both of great irregularity and 
cruelty had taken place among the Greeks in the exercise of 
the power of indicting piiuislimcnts The very harsh laws 
of Draco arc well Imoivn, of vlnch it was said they were not 
written with ink hut woth blood The severe laws of the 
Tw^elve Tables among the Eomaiis were m great part 
brought over from Greece And it was an opinion com- 
monly received in Eome, that the cnielties practised by 
the magistrates on the citi/.eiis were only iimtations of the 
examples which the Giceks had given them ^ 

111 lino, tho use of torture, that method of administering 
justice m which folly may be said to bo added to cruelty, 
had been adopted by the Greeks in con lequeiico oi‘ tho same 
causes wdncli had occurred to produce tho irri'gularity of 
their criminal justice And the same practice continues, in 
these days, to prevail on the contmont of Europe, in conse- 
quence of that general airangcmont of things which creates 
there such a carelessness about remedjyiiig tho abuses of 
public authority 

But the nature of that same government wliiidi has pro- 
cured to tho people of England all the advantage's we have 
before described, has, with still more reason, freed them 
from tho most oppressive abuses which prevail in other 
countries. 

That wantonness ui disposing of tlio dearest riglits of 
mankind, those insults upon hiunaii natiiro, of which the 
frame of the governments establislual in other staters una- 
voidably becomes more or Less productive, are entirely 
banished from a nation winch has the hap}>mess of baling 
its interest guarded by men who contiiiuo to bo themselves 
exposed to the pressure of those laws winch they coueur m 
making, and of every tyrannic practice winch tliey siiflbr to 
be introduced, — ^by men whom the advantage's w Inch they 
possess above the rest of tho people render only more 
exposed to the abuses they arc appointed to prevent, only 


* Caosar expressly reproaches tho O-reoks with this fact in Ins speech 
m favour of the accomplices of Catiline, which Balliint has transmitted 
to us — “ Bodom illo tempore, Grjocuo inorom imitati (nnijores nosin), 
verberibus animadveriobant m civos , dc condomnatis suminuin supph- 
cium sumebant.” 
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more alive to tlie dangers against wliicli it is tlicir duty to 
defend the community 

Hence we sec that fche use of the torture has, from the 
earliest tunes, hc(‘n utterly unknown iii England And all 
attempts to lotrodiicc it, ■whatever might he the power of 
those Vi ho made them, or the circiuustances in which they 
renevkod their eijdea\onrs, have been strenuously opposed 
and defeated f 

From the same cause also arose that remarkable forbear- 
ance of the Eiigdish lav s to use any cruel sc'i erity m the 
punishments \v Inch experience shoved it was nece>s8ary for 
the preservaiion of society to establish , and the utmost 
vengeance of those laws, eviui against the most (mormons 
offenders, never exhmds hf^yond tlie simple deprivation of 
life I 

Hay, so anxious has the English legislature himn to esta- 
blish mercy, even to convicted oifeiiders, as a fundamental 

^ Historians i.iLo notice that the CoinmonH, in the rei^m of Charles II , 
made haste to jn’oeuic Iho abolition of the old btatuto, Ihp^etieo com^ 
biDcndo (for burmiu? heretics), as soon ao it became publicly Ivitovn that 
the piesumptivc h(‘ir to the crown Wiis a Roman Ctilholic Perhaps 
they would not have boon so (hlcjjt'iit and cMinest, it they had not been 
fully conviiK'cd that a member ol the House ot Ooiiimons, or hisfricmds, 
might be brought to tual as easil) as any oihei iudi\jdu.iLs among the 
people, wo long as an express and written lav could be piodueetl against 
them 

f This nsBOiiion is incoireet The torture has frec|ucnlly been used 
in England 'The Ufr/, sc{aii‘iiO(‘}\s dauf/Jiit'} , i7ou gaiDdleii,, and 

veil of little ense^ w(‘i'o inwlruments to m/het tlu‘ mo»t (‘vniciating tor- 
ture upon Papists The Puritans did not always cvseajie the engines of 
Eli/abeih’s High (Jourt of Oomimwhion At. ]n(‘sent tlie i ('marks of 
Be Lolttie with ivgard to puniHlimentb ar(' pi'rlectlv applicable, but 
when lie wrote, tlie number of capital oUcnfcs w'crc (hsgiai'eful to our 
laws , for stealing to the value of one hbiUing, and th(‘ crime of murder, 
were e(]ually ’vihiicd with the punibhment of death, and women for 
getiie heamn miglit, by law, bo sentenecd to be burnt alive — ?d 

X A very suigular instance occurw m tlie history of the year 1605, of 
tho care of the English kgiblaturo not to sufibr precsedents of cruel 
practices to bo mtrodueed Bunng the tune that those eoncornod ui 
the gunpowder-plot were under .seniemo of death, a motion was made 
in the House of Commons to petition the Jung that the execution might 
be stayed, in Older to confaider of Bonie extraordinary punishment to be 
inflicted upon them , but this motion was rejected A proposal of the 
same kind was also made in the House of Lords, whore it was dropped. 
— See the Pailiamontary History of England, vol. v. anno 1605. 
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principle of tlie goveriiinent of England, tliat tliey made it 
an express article of tliat great public compact winch was 
framed at the important sera of tlie Eevoliition, that no 
cruel and unusual punishments” should be enforced ^ 
They even endeavoured, by adding a clause for that purpose 
to the oath which kings were thenceforward to take at their 
coronation, as it were to render it an everlasting obligaLion 
of English kings, to make justice to be “ executed with 
mercy ”t 


CHAPTEE XYII 


A MOEE INWARD VIEW OP THE EXaiTSlt GOVERNMENT TUAN HAS 
niTHERTO BEEN OPPERED TO THE READER IN THE COURSE OP THIS 
WORK —VERY ESSENTIAL DlPPERENCES BE'rWEEN THE ENGLISH MO 
NARCHY, AS A MONARCHY, AND ALL THOSE WITH WHICH WE ARE 
ACQUAINTED 

Tub doctrine constantly maintained in this woik, and which 
has, I think, been sufficiently supported by iaets and com- 
parisons drawn from the history of other countnes, is, that 
the remarkable liberty en]oyoa by the English nation is 
essentially owing to the impossibility under winch their 
leaders, or m general all men of power among them, are 
placed, of invading and transfcriiiig to themselves any 
branch of the governing executive authority , wdneh authority 
IS exclusively vested, and firmly secured, in the crown 

* Seo the BiU of Rights, art x — “ Excessive bail ought not. to bo 
re(iuirecl, nor excessive fines imposed , nor cruel and unusual punifeh- 
ments inflieted ’’ 

t Those same dispositions of ibo English legislature wlucli have led 
them to take such precautions in favour even of convicted ofienders, 
have still more engaged them to make provisions in favour of such per- 
sons as are only suspected and accused of having counnitt.od oflenees of 
any kind Hence the zeal with which they have availed themselves of 
every important occasion— such, for instance, as that of the Revolution — 
to procure now confirmations to be given to the institution of the trial 
by jury, to the laws on impnsonmeni,s, and m general to that system of 
criminal jurisprudence of which a description has been given in the first 
part of this work. 
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lienee the anxious care Vvnth 'vvliich those men continue to 
n atch the exercise of that authority Hence then’ perse- 
verance 111 observing eveiy kind of engagement -which 
themselves may ha\e entered into vvitli the rest of the 
people 

Blit hero a consideration of a most important kind presents 
itself How comes the crown in England thus constantly 
to preserve to itself (as we see it does) the executive 
autlionty iii the state, and moreover to preserve it so 
completely as to inspire the great men in the nation with 
that conduct so advantageous to public liberty, which has 
just been mentioned ^ Those are effects which we do not 
find, upon examination, that the power of f^rowns lias hitherto 
been able to produce in other countries 

In all states of a monarchical form, we indeed see that 
those men whom their rank and -wmalth, or their personal 
powder of any kind, have raised above the rest of the people, 
have formed comhmations among themselves to oppose the 
power of the monarch But their views, we must observe, 
in forming these combinations, were not by any means to set 
general and impartial limitations on tlio sovereign authority 
They endeavour to render themselves entirely indcpondent 
of that authority , or c'vcn utterly to annihilate li, according 
to circiniih Lances 

Thus we see that in all the states of ancicmt dreoce, the 
kings were at last destro}'ed and exterminated. The same 
event happened in Italy, where in remote times there existed 
for a while several kingdoms, as wo learn both from the 
ancient historians and poets And m Ihmie, "we oveu know 
the manner and circumstances m which such a revolution 
w as brought about 

Tii more modern times, w^e see the numerous monarchical 
sovereignties (whicli liad been raised in Italy on the ruins 
of the Eomau empme) successively destroyed by jiowerful 
factions , and events of much the same nature fiave at 
different times taken place in the kingdoms established m 
the other parts of Europe 

111 Swmden, Denmark, and Poland, for instance, we find 
the nohles reducing their sovereigns to the condition of 
simple presidents over their ausemhlies, — of mere ostensible 
heads of the government. 
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la Germany and in France, coiintnos Mlieretlienionarchs, 
’being possesbed of considerable demesnes, ii ere better able 
to maiiitaiii their mdependence than the princes just 
mentioned, the nobles imaged wai* against them, sometimes 
singly and sometimes jointly' , and ei outs similar to these 
have siiecesbively happened in Scotland, Wpain, and the 
modern Ivingdoms of Italy 

In line, it has only been by moans of standing armed 
forces that the sovereigns of most of the kingdoms we 
have mentioned have been able, in a coiirbo ot time, to 
assert the prerogatnes oi* tlic crown And it is only 
by continuing to keep up such forces, that, like the eastern 
inonarclis, and indeed like all the moiiarclis that ever 
existed, they continue to he able to support their 
authority 

JIoiv therefore can the crown of England, without the 
assistance of any armed iorce, maiutam, as it does, its 
nunioroiis prerogatives^ flow can it, under such circum- 
stances, presoiie to itself tlio whole executi\e pow'or m the 
stated hor here we must obseivo, the crown in England 
does not derive any support irom what regular ibrees it has 
at its disposal ; and if wo doubted this Im t, w(‘ need only 
look to the astonishing subordination m whieh the military 
is kept to the civil powi‘r, io b(‘Como convinced that an 
English king is not mclebted to his army for the pi’eservation 
of his authority t 

If w'c could suppose that the armies of the kings of Spain 
or of France, for instance, w'cre, through sonu^ very extra- 
ordinary cireurastauco, all to vauisli in one night, the powin* 
ol those sovereigns, we must not doubt, would, in six 
months, be reduced to a mere shadow^ Thiy would imme- 
diately behold their prerogatives, howuivin* formidable they 
may he at present, invaded and dismembered ,t fi-nd sup- 
posing that regular governments continued io exist, they 
would b(‘, reduced to have little more mduence in them than 


^ Henry VII T, the most absolute prince, perhaps, who over sat 
upon a throne, lvC})t no siandiiig anny 
t As was the case in the several kingdoms into whirli the Spanish 
monarchy was formerly tUvidod, and, in no very remote limes, in 
France itaeit 
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tliG doges of Venice or of Genoa possess iiitlie governments 
ot those repu]>lics ^ 

How, tlieierurc, — to repeat the question once more, which 
IS one of the iiioht intcre.^tnig that can occur in politics^ — 
how can the crown iii England, with out the assistance of 
any armed force, avoid those dangers to which all other 
sovereigns arc exposed? 

How can it, without any sucli force, acconqilish e\en 
incomparably greater works than those sovereigns, with their 
poworiul aiames, me, we find, ni a condition to perform*^ 
How^ can it bear that universal efibrt (unknown m other 
monarchies), which, wo Lnc seen, is continual]} and openly 
exerted against it llow^ can it even continue to resist this 
ellbri so powei fully as to preclude all ludn ‘duals whatever 
from eiitcrtaiaing any views lie.^ides those of seitiiig just and 
genera} liiintalaons to the ('\(a*cise of its authority [low can 
it enforce tlie laxvs upon all sidjiads, iiidiscrimniati'ly, without 
injury, or dang ei to lisidf ^ llow can it, in fine, impress the 
nunds of all the great men in the state wnth so lasting a 
jealousy of its pow^i'r, as to m\a‘Hsjtat(' ilieiu, even in the exer- 
cise of their uiidouhted rights and privileges, to coniimn^ to 
court and di'sm’ve the afieidioii of the rest of the people ?t 

^ Oi than flic kings of Hwcflen wno allovod fo eiijev, before tlio last 
rt'volution (ol 1772) in that (ouufiy 

t J)e fjobne, in this iinwnilieent <ailogy, seems to have ouo'looked the 
iubiory of England, For llio stiihihf} of ti-e Crown has only heecune 
firmly set are hiiuH Iht? revolution of 1(588 , and the suec ession of the 
piosent reimnng tanuly f>v the Aet of Sittlenient J'*re\ionsly, with the 
oxceptitin of flu* 'Tudor dynnsf.y, the irrt'giilar suei esMionslo tlie Jhighsh 
crown, and the CafahtieH of the kings of En^jland, are remarkable The 
first Wornmn Hoveuaga heeamo kmg by eorupu^st , his ('hlesi son was 
slamin the New Por<‘st, tlio ui'xt hen*, Robeii, was deposed ni Nor- 
mandy, and inipiiboned for life in England by his brolfier, William 
EufLib, who albo murdeied lus nephew, the lawful heir Ilonryl and 
Stephen wen* both usurpers John seized the crown, and with Ins own 
hand slew Ins nephew, A ithiir ol Bretagne, the fegitimato heir Ed- 
ward JI was burbaiously ])ut to death Richard H was in iir derod 
Henry IV was an usurper, and Ins grandson, Henry VI , w'as murdered 
Edward IV. was an usurper , his broth(»r, the Buke of Olaronce, was 
executed , and his own sons, Ed want V. and the Duke of York, wore 
both murdered by their uncle, Biehard 111 , who usurped the crown, 
and was killed in battle. The first of t] o Tudors was not the legitimate 
prince, although his heirs continued to sueccod him until Charles I was 
beheaded James II. was deposed. Wdham III. had no legitimate 
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Those great men, I shall answer, who even m quiet times 
prove so formidahle to other monarchs, are in England 
divided into two assemhlies , and such, it is necessary to add, 
are the principles npon which this division is made, that from 
it result, as necessary consequences, the solidity and the 
indivisibility of the power of the croTO. 

The reader may perceive that I have led him, in the course 
of this work, much beyond the line within \v hich writers on 
the subject of government have confined themselves , or 
rather, that I have followed a track entirely different from 
that winch those writers have pursued But as the ohserva- 
tioii just made, on the stability of the power of the crown 
in England, and the cause of it, is new in its kind, so do 
the principles from which its truth is to he demonstrated 
totally differ from what is commonly looked upon as the 
foundation of the science of politics To lay those prin- 
ciples here before the reader, m a manner completely satis- 
factory to him, would lead us into plulosophica! discussions 
on what really constitutes the basis of goviTiiments and 
power amongst mankind, both extremely long, and in a 
great measure foreign to the sulijcct of this book I 
sliali therefore content luysclf vith proving the above 
observations by facts; whicli is more after all than po- 
litical V liters usually undertake to do with regard fco thoir 
speculations 

As I chiefly proposed to show that the oxteiisivci liberty 
the English enjoy is the result of the peculiar frame of 
their government, and occasionally to (‘ompare the same 


light to the throne, but was crowned in virtue of a solemn eoniraot with 
the nation Anne was not the iegitiniato heir to tlie crown, but was 
enthroned by the national wiU, to the exclusion of her brother, 'who was 
not a Hrotestpt Gteorge I was raised to the throne, not as the most 
immediate heir, but as the nearest protestant pnneo. And now, with 
Lord Bolnigbroko, w'e may say — “ Lot the illustrious and royal house 
that hath been called to the government of these knigdoniH, govern 
them till time shall bo no more But lot the spirit as well as the letter 
of the Constitution they are entrusted to prosprve, be, as it ought i,o be, 
and as we promise ourselves it will bo, the sole rule of their government 
and the solo support of their power, and whatever happens in the 
various course of human contingoiicios, wliatever he the fate of particular 
persons, of houses or famihes, lot the liberties of Oreat Britain be im- 
mortal.” — M. 
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mtli tlie rei)ul3licaii form, I even liacl at first intended to 
confine myself to tliat circumstance, ^\diie]i both constitutes 
the essential difference between those two foims of govern- 
ment, and IS the immediate cause of English liberty, — I mean 
tlie having placed all the executive authority in the state out 
of the hands of those in whom the people trust With 
regard to the remote cause of that same liberty, that is to 
say, the stability of the power of the crown, the singular 
solidity, without the assistance of any armed force, by which 
tins executive authority is so secured, I should perhaps have 
been silent, had I not found it absolutely necessary to 
mention the fact in this place, in order to obviate the ob- 
jections which the more reflecting part of readers might 
otherwise have made, both to several of the observations 
before offered to them, and to a few others which are soon 
to follow 

Besides, I shall confess here, I have been several times 
under apprehensions, in the course of this work, that the 
generality of readers, misled by the similarity of names, 
might put too extensive a construction upon what I said 
With regard to the usefulness of the power of the crown 
m England , — that they might accuse or suspect me, for 
uistanco, of attributing the superior advantages of the 
English mode of govxTnmcnt over the repulfiican form, 
merely to its approaching nearer to the nature of the 
monarchies established in the other parts of Europe, and 
of looking upon every kind of monarchy as prcfferablo in 
itself to a republican government , — an opinion winch I do 
not hv any means, or in any degree, entertain * I have too 
much*^ affection, or (if you please) prepossession, in favour 
of that form of government under which I was born ; and, 
as I am sensible of its defects, so do I know how to set a 
value upon the advantages by which it compensates for 
them 

I therefore have, as it wore, made liaste to avail myself 
of the first opportunity of explaining my meaning on this 
subject, — of indicating that the power of the crown in 
England stands upon foundations entirely different ^ from 
those on which the same power rests in other Countries,— 
and of engaging the reader to observe (wMch for the present 
will suffice), that, as the English monarchy differs, in 

s 
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its nature and mam foundations, from every otlier, so all 
tliat IS said kere of its advantages is peculiar and confined 
to it 

But to come to tke proofs (derived from facts) of tke 
solidity accruing to tke power of tke crown in England, from 
tke co-existence of tke two assemblies wdiick concur to form 
tke Englisk parliament, I skall first point out to tke reader 
several open acts of tkese two kouses, by wkick tkey kave 
by turns efiectually defeated tke attacks of eack otkcr upon 
li s prerogative 

Witkout looking fartkcr back for examples tkan tke reign 
of Okarles tke Second, we see tkat tke House of Commons 
had, in tkat reign, begun to adopt the method of adding 
(or tacking, as it is commonly expi’csscd) sucdi bills as they 
wanted more particularly to have passed, to their money 
bills * This forcible use of their undoubted privilege of 
granting money, if it had been suffered to grow into com- 
iiion practice, would have totally destroyed the equilibrium 
that ought to subsist between them and the crown. But 
the Lords took upon themselves the task of maintaining 
that equilibrium , tliey complained writk groat wmrmtk of 
the several precedents tkat were made by the Commons, of 
tke practice wo mention • tkey insisted that bills bboulcl 
be framed %n the old and decent way of parliament f and 
at last made it a standing order of their House, to reject, 
upon tko sight of tliein, ail bills that arc tacked to money 
bills. 

Again, about the tbirty-Orst year of the same reign, a 
strong party prevailed in the House of Commons , and their 
efforts w’-ero not entirely confined, if wo may credit the 
historians of those times, to serving tludr constituents 
faithfully, and providing for tke welfare of tke state. A mong 
other kills which tkey proposed in tkoir Jlouso, tkey carried 
one to exclude from tke crown tke immediate heir to it ; 
an affair this, of a very high nature 5 and with regard to 
which it may well be questioned whether tko legislative 


* This practice is of muck earlier date than the reign of Charles IX , 
we find it as far bach as the reign of Edward II 5 and it was facetiously 
remarked, “ that such petitions always passed in such good company.”-^ 
MfL 
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assemblies have a rigbt to foi’m a resolution, witboiit tlie 
express and declared concurrence of the body of the 
people But both the croTMi and the nation were delivered 
from the danger of establishing such a precedent, by the 
interposition of the Lords, who throw out tho bill on the 
first reading. 

In the reign of King William the Third, a few years after 
the Eevoliition, attacks were made upon the crown from 
another quarter A strong party was formed in the House 
of Lords , and, as we may see in Bishop Burnet’s ILstory of 
his Own Times, they entertained very deep designs One 
of their views, among others, was to abridge the royal 
prerogative of calling parliaments, and judging of the 
proper tunes of doing it * They accordingly framed 
and carried in their House a bdl for ascertaining the 
sitting of parliament every year* but the bill, alter it 
had passed in their House, was rejected by the Oommons.t 

Again, we find, that, a little alter the accession of King 
G-eorge the Pirst, an attempt was made by a party in the 
House of Lords, to wrest from the crown a prerogative which 
is one of its finest fiowers, and is, besides, tho only check 
it has on the dangerous views which that House (which may 
stop both money bills and all other bills) might be brought 
to entertain , I mean the right of adding now members to 
it, and judging of the times when it may be necessary to 
do so A bill wms accordingly presented, and earned, in 
the House of Lords for limiting the members of that house to 
a fixed number, beyond winch it should not be increased , but 
after great pains talion to ensure tlic success of this bdl, it 
w^as at last rejected by the Ooramons. 

In fine, the several attempts which a majority in the House 

* They besides, proposed to have all money bills stopped m their 
House, till tliey had pro< urod tlio right of taxing tliomsolvos, thoir own 
estates, and to have a committee of Lords, and a cortam number of the 
Commons, appointed to confer together concerning the state of the 
nation “wiiioh committee (says Bishop Burnet) would soon have 
grown to have been a couned of state, that would have brought all 
alfairs under their mspection, and never had boon proposed but when 
the nation was ready to break into civil wai’s.”— -Sec Burnet’s History, 
anno 1693 

t No? 28, 1693. 
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of Commons liaye in their turn made to restrain, farther 
than it now is, the influence of the crown arising from the 
distiihution of preferments and other advantages, have been 
checked by the House of Lords, and all place-bills have, from 
the beginning of this century, constantly niiscarricd in 
that house ^ 

Hor have these two powerful asscnibhes only succeeded 
m thus warding off the open attacks of each otlicr on the 
power of the crown Their co-evistence, and tlie principles 
u]) 0 Li which they are severally framed, have been productive 
of another eflbct much nioim extensne, though at first less 
attended to, — I mean the prcveuinig e\enthe making of 
such attacks, and in times too, when tlui crown was of 
itself incapable of defending its authority , the views of 
each House destroying, upon these occasions, the opposite 
views of the other, like those positive and iK'gaiavo equal 
quantities (if I may be allowed the comparison), which 
destroy each other on the opposite' sides of an ecj nation 

0 f tins w e have several remarkable c\am pies lor instance, 
when the sovereign has been a minor, if wo (3xamino the 
history of other nations, espeeially before the liivention of 
standing armies, we shall find tliat the evmit wo mention 
never failed to bo attended witli open invasions of the royal 
authority, or even sometimes with compk‘to and hotiled 
diviHioxiB of it. In England, on tlie contrary, whidher w^o 
look at the reign of liicliard II , or that of iienry VJ , or of 
Edw^ard Yl , we shall see that the royal authority was quietly 
exercised by the councils that were appointed to assist those 
princes , and when they came of age, it was delivex'od over 
to them undiminishod 

But nothing so remarkable can bo alleged on this subject 

* This IS not quite correct. By the act 6 Anno (a i>. 1707), it is 
enacted iliat no person having any now office whatsoover under the 
Clown, created since the 25th Ootoboi, 1705, nor any person holding 
certain appointments therein, mentioned, shall bo capable of being 
elected, or sitting, or voting, as a member of the ITouso of Commons 
And if any person, being a member, accept any such office, his scat be- 
comes vacant, with power to be re-olected And by the acts 1 Oeo I 
stat 2, ch 56, 15 G-co IX ch 22, and 22 Geo 10 ch 45, the mcapa- 
city to sit as a member of the House of Oommons is ci tended to pen- 
sioners for years, contractors, and to certain other persons, not porsons 
holding office under the Oiown, nor included in the act 6 Anne — -Ah?. 
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as tlie manner in wliicli the two Houses have acted upon 
those occasions, when, the crown being without any present 
possessor, they had it m their power, both to settle it on 
vhat person they pleased, and to divide and distribute its 
eiTectu'il prerogatives, in what manner, and to what set of 
men, they might think proper Circumstances like these 
we mention, have never failed, in other kingdoms, to bring 
on a division of the effectual authority of the crown, or 
even of the state itself. In Sweden, for instance (to speak 
of a kingdom vhicli has borne the greatest outward resem- 
blance to that of England) when Queen Christina was put 
under a necessity of abdicating the crown, and it v’ias 
transferred to the prince who stood next to her in the line 
of succession, the executive authority in the state was 
immediately divided, and either distributed among the 
nobles, or assigned to the senate, into which the nobles 
alone could be admitted , and the now king was only to be 
a president over it 

After the death of Charles the Twelfth, who died without 
male heirs, the disposal of the crown (the power of wdiicli 
Charles the Eleventh had found means to render again 
absolute) returned to the states, and was settled on tho 
princess Ulrica, and the prince her husband But the 
senate, at the same time it thus settled tho possession of 
tho crovn, again assumed to itself tho effectual authority 
which had formerly belonged to it The privilege of assem- 
bling the si aios was vested in that body They also secured 
to tiiemselves the power of making war and peace, and 
treaties with foreign powers, — the disposal of places,— -the 
command of tho army and of the fleet, — and tho administra- 
tion of the public revenue Their number was to consist of 
sixteen members' Tho majority of votes vas to be decisive 
upon cv(Ty occasion The only privilege of the new king 
was to haim his vote reckoned for two and if at any time 
he should refuse to attend their meetings, tho business 
was nevertbeless to be done as effectually and definitively 
without him ^ 

But m England, the revolution of the year 1689 was 

^ Tlio Benato had piocurcd a seal to bo made, to bo affixed io their 
official resolutions, m case the King should refuse to lend Ins own. Tho 
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tenmnated in a manner totally different Those who at 
that interesting epoch had the guardianship of the crown, — 
those in whose hands it lay vacant — did not manifest so 
much as a thought to spht and parcel out its prerogative. 
They tendered it to a single indivisible possessor, impelled 
as it were by some secret power operating upon them, 
mthout any salvo, without any article to establish the great- 
ness of themselves or of their families It is true, those 
prerogatives destructive of public liberty, vhich the late 
king had assumed, were retrenched from the crown , and 
thus far the t\\ o houses agreed. But as to any attempt to 

reader will find more particulars concerning tlio former government of 
Sveden m the nineteenth cliaptcr 

Eegulations ol a siraiLir nature had been made m Denmark, and 
continued io subbist, with some variations, till the revolutaon which, m 
the scTonteentli century, placed the whole power of the state in the 
hands of the Ciown, without coutiol The dilferent kingdoms into 
^ which Spam was formerly divided were governed m much the same 
manner 

And in Scotland, that seat of anarchy and anstoeratical feuds, the 
great ollices m the state were not only taken from the Crown, but they 
were moreover made heroditaiy m the principal lainilies of tlio body of 
the nobles ; such were tlie ofilecs of liigh admiral, lugli steward, liigh 
constable, great ohamborlam, and ju&tico-goneral this kihi oilieo imphod 
powers analogous to those of the Chancellor and the Chief Justice of the 
King's Bench, united 

The King’s minority, or personal weakness, or, in general, the difil- 
CAtliios in which the st<aio might bo involved, were cireumatances of 
which the Scotcli loaders never failed to avail themseh os for invading 
the governing authority, A remarkable mstan(*o of the claims wduch 
they used to set forth on those occasions, ocems in a bill that was 
framed m the year 1703, for settling the Huceession to the Crown, after 
the demise of the Queen, under the title of An Ad for the of tJw 

Kingdom 

Tho Scotch Parliament was to sit by its own authority every year, on 
the first day of hfovember, and adjourn itself as it should think proper 

The King was to give Ins assent to all laws agreed to, and ofibred by, 
tho osiaitcs , or commission proper otllcors for doing the same 

A committee of ono-and4]uity members, chosen by tho Parliament, 
wore to be called the King’s Ooimcil, and govern during tho recess, 
being accountable to tho J^arhament 

The King was not to make any loreign treaty without tho consent of 
Parham ont 

All places and offices, both civil and military, and all pensions for- 
merly given by the King, wore ever after to be given by Parliament.— 
See Parkamontarv Debates, A. 1703. 
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transfer to other hands any part of the authority of the 
crown, no proposal was even made about it Those branches 
of prerogative which were taken from the kmgly ofihce were 
annihilated, and made to cease to exist in the state and all 
the executive authority that was thought necessary to be 
continued in the government, was, as before, left undivided 
in the crown 

In the very same manner was the whole authority of the 
crown transferred afterwards to the princess who succeeded 
Ehng Wilham the Third, and who had no other claim to it 
but what was conferred on her by the parliament And 
in the same manner again it was settled, a long time 
beforehand, on the princes of Hanover who succeeded 
her 

There is yet one more extraordinary fact, to which I desire 
the reader to give attention. Hot-with standing all the 
revolutions we mention, although parliament hath sat every 
year since the beginning of this century, and though they 
have constantly enjoyed the most unlimited freedom both 
as to the subjects and the manner of their deliberations, and 
numberless proposals have lu consequence been made, — 
yet such has been the efficiency of each House, in destroying, 
preventing, or qualifying, the views of the other, that 
the crown has not been obliged during all that period to 
make use, even once, of its negative voice; and tlie last 
bill rejected by a king of England was that rejected by 


^ It may not ho improper to observe lioro, as a fai’thor proof of tlie 
indivisibility oi tlio power of the Crown (wliioli has been above said to 
result from tlie peculiar frame of the Eughsli government), tliat no part 
of the executive authority of the King is vested in Ins Privy Council, as 
it was m the Senate of Bwedon the wliole buainess centres m the So- 
vereign the votes of the members arc not oven counted ; and, m fact, 
the constant stjlo of the law is, the King m Council, and not the King 
and Council A proviso is indeed sometimes added to some bills, that 
certain acts mentioned m them are to bo transacted by the King in 
Council , but this is only a precaution tahen in the view that the most 
important afiairs of a great nation may bo transacted with proper so- 
lemnity, and to prevent, for instance, all objections that might, in pro- 
cess of time, be drawn from tlie uncertainty whether the King liad 
assented, or not, to certain particular transactions. The King names 
the members of the Privy Council , or excludes them, by causing thoir 
names to bo struck out of the book. 
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King 'William tlie Third in the year 1692, for triennial 
parliaments ^ 

There occurs another instance yet more rcmarivahlo of 
this forbearing conduct of the parliament in regard to the 
crown, to whatever open or latent cause it may be o\Mng, 
and how little their espni cle corps m reality leads them, 
amidst the apparent heat soinctmies of their struggles, to 
invade its govtuiing executive authority I mean, tln^ facility 
with which they have heoii prevailed upon to give up any 
essential branch of that authority, even after a conjunction 
of preceding circinnstances had caused them to bo actually 
m possession of it a case tins, bowTAmr, that has not fre- 
quently happened in tlie English history After tlio resto- 
ration of Charles tlic Hecoiid, for instance, the parliament, 
of their own accord, passi'd an act (in the iirst yi‘ar that 
followed that event), by winch they aniiihilaied at one stroke, 
both the independent legislative authority, and all chums to 
such authority, vvliicli they had assumed during the preced- 
ing disturbances* by the stat 16 Car II. c. 1, it was 
forbidden, uudor the penalty of a pneniuiure, to aflinn that 
cither of the tw^o Houses of Parliameni, or both jointly, 
possess, without the coiicurrcnco of the king, the h'gislative 
authority In the fourth year aftiu* ilic Ih'stortition, 
another capital branch of the govorning authority of 
the crown was also rostorod to it, witliout any manner 
of struggle — by the stat 16 Car II, c, 1, ilic aii was 
repealed by which it had been enacted, that in case the 
king should neglect to call a parlianumt oiua^ at least 
in three years, the peers should issue tlui writs for an 
election* and that, should they neglect to issue ih(^ same, 
the constituents should of themselves assembio to elect a 
parliament 

It IS here to be observed, that, in ilie same reign, the 
Parliament passed the Habeas Corpus Act, as wdi as the 
other acts that prepared for the same, and in geiu‘ral showed 
a jealousy m watching over the liberty ol* the subject, 
superior perhaps to what has taken place at any otlu^r jionod 
of the English history. This is another striking conflrma- 

^ Ho asBontod a few years afterwards to that bill, when several 
Amendments had been made m it 
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iion of what has been remarked m a preceding chapter, con- 
cerning the manner m which public disturbances have been 
terminated in England. Here we find a series of parliaments 
to have been tenaciously and persevenngly jealous of those 
kinds of popular universal provisions, whicli great men in 
other states ever disdained seriously to think of, or give a 
place to, in those treaties by which internal peace u as re- 
stored to the nation , and at the same tune these parliaments 
cordially and sincerely gave up those high and splendid 
branches of governing authority, which the senates, or 
assemblies of great men who surrounded the monarchs m 
other limited monarchies, never ceased anxiously to strive to 
assume to themselves, — and vhich the monarchs, after 
having lost them, never were ahle to recover hnt liy military 
violence, aided hy surprise, or through national commotions 
All these are political singularities, certainly remarkable 
enough It is a circumstance m no small degree conducive 
to the solidity of the executive authority of the English 
crown ('^hich is the subject of this chapter), that those per- 
sons who seem to have it m their power to v rest the same 
from it, are even prevented from entertaining thoughts of 
doing so ^ 

^ I aliall mention nnother mstanco of tins real cliamtercstcdncss of 
tho I^irliamont in regard to the powei of the Ciown,— nay, ol the 
strong bent that prevails in that assembly to make the Crown the gene- 
ral depository of tho executive authoiiiy of the nation , I mean to speak 
of the manner m which they arc accustomed to piovidc for the execu- 
tion of such rcBoluiions of an active kind as they may at times adopt 
it IS always by addresbing tho Crown lor that purpobc, and desiiing it 
to interltvc with its own executive authority Even in regard to the 
printing ot their Journals, the Crown is aiiphed to by the Commons, 
with a promise of making good to it the necesBary expenses Certainly, 
if there existed m that body any latent anxiety, any real ambition (J 
speak hero of tho general tenor of their conduct) to nivcBt themselves 
with tho executive authority m tho state, iliey would not give up the 
providing by their own authoiily, at least, for tho object just mentioned , 
it niiglit give them a pretence for having a sot of olScers belonging to 
them, as well as a treasury ot their own, and, in short, for csiabhshmg 
in ihoir favour some soil of beginning or ))reoodent , at the same time 
that a wish on ihoir ]>art, to bo the publishers of their own journals, 
could not be decently opposed by the Crown, nor would be likely to bo 
disapproved by tho public some readers the fact we are speaking 
of may appear iriUmg , to me it does not seem so • I confess I never 
see a paragraph m the newspapers, mentioning an address to tho Crown 
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As anotlier proof of tlie peculiar solidity of tlie power of 
tHe Crown in England, may be mentioned the facility and 
safety to itself and to the state with which it has at all times 
been able to deprive any particular subjects of their different 
offices, however overgrown and even dangerous their private 
power might seem to be A very remarkable instance of 
this kind occurred when the great Duke of Marlborough 
was suddenly removed from all his employments the fol- 
lowing IS the account given by Dean S^vlft in his History 
of the Pour last Years of the Eoign of Queen Anno ” 

“As the Queen found herself under a necessity, either, on 
the one side, to sacrifice those friends, who had ventured 
their lives in rescuing her out of the power of some, whose 
former treatment she had little reason to bo fond of, — to put 
an end to the progress she had made towards a peace, and 
dissolve her Parliament , or, on the other side, hy rcmovmg 
one person from so great a trust, to get clear of all her 
difficulties at once , licr Majesty determined upon the latter 
expedient as the shorter and safer course , and, during the 
recess at Christmas, sent the Duke a loiter to toll him she 
had no farther occasion for Ins service 

“ There has not, perhaps, in the present ago heen a clearer 
instance to show the mstahiliiy of greatness winch is not 
foiinflod on virtue ; and it majr be an msir action to princes 
wdio are well in the hearts of their people, that the over- 
grown power of any particular person, although supported 
by exorbitant wealtli, can, by a little resolution, be reduced 
ill a moment, witlioiit any dangerous consccpumccs Tins 
lord, who was, beyond all comparison, the greatost subject 
in Christondoin, found his powder, credit, and influence 
crumble away on a sudden ; and, except a few friends and 


for borrowing its cxecuiivo prerogative in regard to the ineonRidorable 
object here alluded, to, without pausing on the article Certainly there 
must e\ibt causes of a very pceuhnr nature, wtucli produce ni an assom- 
hly possessed of so much weight that remarkable freedom from any 
soriouH ambition to push tlieir advantages farilior,— which inspire it 
with tho great political turbearanco we have mentioned, wuth so sincere 
an ludiiferenco in general, in K‘gard to arrogating to themselves any 
branch of tho oioeutive authority of tho Ciown tlioy really seem as if 
they did not know what to do with it after having ac(j_unod it, or of 
what kind of service it may be to fchoni. 
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followers, tlie rest dropped off m course,” &c (B I , near 
the end) 

The ease with which such a man as the Dnhe was sud- 
denly removed. Dean Swift has explained by the necessary 
advantages of princes w^ho possess the affection of their 
]3eople, and the natural weakness of power which is not; 
founded on virtue However, these are very unsatisfactory 
explanations The history of Europe, in former times, pre- 
sents a continual scries of examples to the contrary We 
see m it numberless instances of princes incessantly engaged 
in resisting in the field the competition of the subjects 
invested with the emniont dignities of the realm, who were 
not by any means superior to them in point of virtue, — or, 
at other times, living in a continual state of vassalage under 
some pow erfiil man whom they durst not resist, and whose 
power, c?edi/, and injiuenee, they would have found it far 
from possible to reduce m a moment, or oumhle on a sudden, 
by the sending of a single letter, even though assisted hy a 
little reinohitwn, to use DeanSw^fft’s expression, and without 
any dangerous consequences 

Hay, cmffaui kings, such as Henry the Third of Erance, m 
rcgaid to the Duke of Guise, and ♦rames the Second of Scot- 
land, in regard to the two Earls of Douglas successively, 
had at last recourse to plot and assassination , and expedients 
of a similar sudden violent kind arc the settled methods 
adopted hy tluj eastern inonarclis , nor is it very sure that 
they can always easily do otherwise * 

Even in the present monarchies of Europe, notwithstanding 
the awful force by which they are outwardly supported, a 
discarded minister is the cause of more or leas anxiety to the 
governing authority, OBpccially if, through the length of 

^ Wo might abo mention hero the caso of tho Emporor Ferdinand II, 
and the Buko of Waktein, which Rocuia to have at tho time made a 
groat noiHO m the world — -The Earla ot Bouglas were sometimes attended 
by a rotmuo of two thousand horse. See 3)r. llobertson’s History of 
Bcotland — The Buko of Guise was warned, some hours before his death, 
of the clangor of trusting his person in tho Kmgk presence or house • 
lie answered On n'omoil, Tliey durst not. 

If Mary, Queen of ^Soots, had poasesaod a power analogous to that 
oxeiiiod by Queen Anno, she might perhaps have avoided being driven 
into ihoRO lustancos of ill-eonduct which were followed by such tragical 
consequences. 
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timo lie has been in office, he happens to have acquired a 
considerable degree of influence He is generally sent and 
confined to one of bis estates in the country, v Inch the crown 
names to him he is not allowed to appear at court, nor 
even in the metropolis , much less is he siifll Ted to appeal to 
the people in loud complaints, to make public speeches to 
the great men iii the state, and intrigue among them, and, 
ill short, to vent his resentment by those bitter and sometimes 
desperate methods, which, in the constitution of this country, 
prove in a great measure liarmless 

But a dissolution of the parliament, that is, the dismission 
of the v^hole body of the great men in the nation, assembled 
in a legislative capacity, is a ciicumstanco in the English 
government, in a much higher degree remarkalilo and 
deserving onr notice than the depriving any single individual, 
however powerful, of his public employments. When 
consider m what an easy and complete inauiicr such a dis- 
solution IS eflfectcd in England, we must beeomo convinced 
that the power of the crown bears upon foundations of very 
uncommon, thoiigli peibaps hidden strength , es])(‘C3ally, if 
we attend to the several facts that take place in other coun- 
tries 

In Erance, for example,^ wo find the crown, notwith- 
standing the mimense outward force by which it is sur- 
rounded, to use the utmost caution in its proceedings towards 
the parliament of Pans , an assembly only of a judicjary 
nature, without any legislative anthonty or avowed claim, 
and vluch, m short, is very far from having tlio sam(‘ Wiught 
in the kingdom of l^rauco as the English parliament has in 
England. The king never repairs to that assembly, to sig- 
nify ins intentions, or hold a lit de yvsiice, without the most 
overawing circumstances of military apparatus and prepara- 
tion, choosing to make his appearance among them rather as 
a gencTal than a king 

And when the late king,t having taken a serious alarm at 
the proceedings of this jiaiiiament, at length resolved upon 
their dismission, he fenced himself, as it were, with liis army , 
and military messengers were sent with every eircumstaiico 

* Wo must be obsevTani of the dale at wliicli the author last revised 
bis worb, namely, ilio year 1784 — M. 

t Loms the Fifteenth 
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of secrecj and dispatcli, who, at an early part of the day, and 
at the same hour, simpmed each member in his o^n house, 
causing them severally to retire to distant parts of the 
country, which were described to them, viihout alloi^ing 
tlioni tune to consider, much less to meet, and hold any con- 
sultation 

But the person who is invested with the kingly office m 
England, has need of no other weapon, no other artillery, 
than the civil mstgma of his dignity to effect a dissolution of 
tlie parliament : he steps into the midst of them, telling them 
that tliey are dissolved , and they are dissolved — he tells 
thoiii that they are no longer a parliament , and they are no 
longer so. Like the wand ol Popilius,-^ a dissolution in- 
stantly puts a stop to their warmest debates and most 
violent ])roccediiigs. The peremptory words by vhicb it is 
expressed luavo no sooner met their ears, than all tlieir legis- 
lative laculties are benumbed though they may still bo 
sitting on the same benches, they look no longer on them- 
selves as forming an assenddy ; they no longer consider each 
other in the light of associates or of colleagues t As if some 
strange kind of weapon, or a sudden magical effort had been 
exerted in the midst of them, all the bonds of their union 
arc cut off, and they hasten avay, without having so much 
as the thought of contniuing for a single imnute the duration 
of tiicir assembly X 

^ -A Bomati ambassador, who stopped the army of Antiochus, Emg 
of Syria — IlnL hb xlv. 

t Tiue, the Sovereign can tluis dissolve the l^arliameni , but the So- 
vereign never can govern the country without assembling a new Parha- 
imait j nor can I lie Crown oven maintain its ministers in power without 
tlic consent ol the House of Commons WiUiain IV disimssod his mi- 
nisters, but the Commons would not bear those who replaced them, and 
ho was compelled to take back his old advisei s — AV/. 

J Nor has London post-horses enough to drive them far and near 
into the country, when the declaration, by which the Parhament is dis- 
solved, also mentions the calling of a new one. 

A dissolution, when proclaimed by a common crier assisted by a few 
beadles, xs attended by the very same effects 

OlV) the account of the expedient used by Louis XV of Prance to 
effect the dismission of the Parhament of Pans, we may add the manner 
in winch the Crown of Bpain, more arbitrary perhaps than that of 
France, undertook some years ago to rid itself of the i eligious society of 
the Jesuits, whose political miluenoo and mtngucs had giown to give it 
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To all these observations concerning the peculiar solidity 
of the authority of the crown m England, I shall add aiiothor 
that IS supplied by the whole senes of the English history , 
which is, that though bloody broils and disturbances have 
often taken place in England, and war been often made 
against the king, yet it has scarcely ever been done, but by 
persons who positively and expressly laid claim to the crown 
Even -while Croimvell contended with an armed force against 
Charles the Eirst, it was in the king’s own name that he 
waged vrar against him. 

The same objection might be expressed in a more general 
manner, and with strict truth, by saying that no war has 
been waged, in England, against the go\ermng authority, 
except upon national grounds , that is to say, either when 
the title to the crown has been doubtful, or wdien general 
complaints, either of a political or religious kind, have arisen 
from every part of the nation As instances of such com- 
plaints, may be mentioned those tliat gave rise to the war 
against King John, which ended in the passing of the Great 
Charter , the civil wxars in the reign of Charles the Eirst , 
and the Ecvoliition of tlie year 1689 Erom the facts just 
mentioned it may also be observed as a conclusion, that the 
crown cannot depend on the great security wo have been 
describing any longer tliau it continues to fulfil its engage- 
ments to the nation, and to respect those law's winch form 
the compact between it and the people And the imminent 
dangers, or at least the alarms and perplexities, in which the 
longs of England have constantly involved themselves, when- 

umbrage. They ■were seized by an armed force at tbo same mmuto of 
the same day, in every town or borougli of that extensive monarchy, 
where they had residence, in ordoi to their being hurried away to 
ships that wore waiting to carry them into another country , the whole 
business being conducted with circumstances of socrecy, of surpnst', and 
of preparation, far superior to wliat is related of the most celebrated 
conspiracies mentioned m history. 

The dissolution of the Parliament which Charles the Second had 
called at Oxford is an oxtrenaoly curious event. A very lively account 
of it IS to be found in Oldmixon’s History of England 

If certain alterations, however imperceptible they may perhaps bo at 
first to the public eye, ever take place, the period may come at winch 
the Crown will no longer have it m its power to dissolve the Parliament ; 
that IS to say, a dissolution will no longer ho fpUowod by the same effects 
that it IS at present, 
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ever tliev liave attempted to struggle against tlie general 
sense of tlie nation, manifestly sliow that all that has been 
above observed, concerning the security and remarkable 
stability somehow annexed to their office, is to be understood, 
not of the capricious power of the man, but of the lav ful 
authority of the head of the state ^ 


SEOOXI) PAET or THE dTAPTEE. 

Till!] BE is certainly a very great degree of singularity in all 
the circumstances wo haVe been describing here those pei> 
sons who are acquainted witli the history of other countries 
cannot but remark with surprise that stabilily of the power 
of the English crown, — that mysterious solidity, that inward 
binding strength with which it is able to carry on with cer- 
tainty its legal operations, amidst the clamorous struggle and 
uproar with which it is commonly surrounded, and without 

* One more observation may be made on the subject , wliioh is, that 
when Ihe Icingly dignity lias bhiqieiicd in England to bo wrested from 
tlio posscMhor, through some revolution, it lias been recovered, or sting- 
glcd for, wiili more diffic ulty than in other countries in all the other 
c^imitrieH upon earth, a king r/r (by claim) possesses advantages m 
regard to the king in being, much supoiior to thobc of which the same 
circiinislaiico may bo ])rodu(*ti VC in England. The power of tbo other 
sovereigns in the world is not so securely ostablinhcd as that of an Eng- 
lish king, hut tben ilieir chaiacivr is more indelible, that is to say, 
till then antagonists have succcoded m cutting off them and their 
fannlu'H, they jiomhcss, in a high degioe, a power to renew those claims 
and disturb the state Tlioso family pleas or (‘lanns of priority, and, in 
general, those arguments to whieli tlie bulk of mankind have agreed to 
allow so much w^eight, cease almost ontiiely to be of any effbet in Eng- 
land, against the person actually invested with the kingly office, as soon 
as the constitutional parts and spiings have begun to move, and, m 
short, as soon as tlio xnaebino of the government has once begun to be 
in full play. An universal general ferment, similar to that which pro- 
duced the former disturbances, is the only time of real danger. 

ffhe remarkable degree of internal national quiet, which, for very near 
a century past, has followed the Hovolution of the year 1689, is a strong 
proof of the truth of the observations above made j nor do I think that, 
all circumstances being considered, my other country can produce the 
like instance. 
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tlio medimn of any armed tlireatenmg force To give a de- 
monstration of tlie maiinor in -wliicli all these tilings are 
brought to bear and operatOj it is not, as I said before, my 
design to attempt here, the principles from which such de- 
monstration IS to be derived, suppose an inquiry into the 
nature of man, and of human affairs, which ratlier belongs to 
phdosophy (though to a branch hitherto unexplored) than 
to politics , at least such an inquiry certainly lies out of the 
sphere of the common science of politics ^ How ever, I had 
a very material reason for introducing all the above-mentioned 
facts concerning tlio peculiar stability of the governing au- 
thority of England, inasmuch as they lead to an observation 
of a most important political nature; which is, that this 
stability allows several essential branches of English liberty 
to take place, which, without it, could not cvist For there 
is a very cssoiitial consideration to bo made in every science, 
though speculators arc sometimes apt to lose KSight of it, 
which IS tins — ni order tluit tilings may have exisicnco they 
must bo 2^ossihle y lu order that political regulations of any 
land may obtain tlieir oilect they must iinjily no dirt^et con- 
tradiction, either open or hidden, to the nature of things or 
to the other circumstances of the government In reasoning 
from this princi|do, we shall find that tlie atalnlity of the 
governing exocut-ivo authority in England, aiid ilio weight it 
gives to the whole machine of the state, have actually enablod 
the English nation, considered as a free nation, to enjoy 
several advantages wdiich would really have been totally un- 
atiamahle in the other states we have mtaitioncd in former 
chapters, whatever degree of public virt/uc wo mighi/ (‘Von 
suppose to have belonged to the men who acted in tliose 
states as the advisors of the people, or, in g<me ral, wdio were 
intrusted with the business of framing the laws. 

One of these advantages resulting from the solidity of the 
govormnemb, is, the extraordinary personal freedom which all 
ranks of individuals m England enjoy at the expensi^ of the 
government authority. In the Boman Commonwealth, for 

* It may, i£ the reader pleases, belong to the science of metapolihcs , 
in the same sense as we metaphysie$ , that is, the science of those 
tilings winch he beyond physical or substantial things A few more 
words are bestowed upon the same subject xn the advertisement, or pre- 
face, at the head of this worh. 
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inst^incc, we behold the senate invested •\^itb a number of 
powers totally destructive of the liberty of the citizens and 
the continuance of these powers was, no doubt, in a great 
measure, owing to the treacherous remissness of those men 
to whom the people trusted for repressing them, or even to 
their determined resolution not to abridge those prerogatives. 
Tc^, if we attentively consider the constant situation of 
affairs in that republic, we shall find, that though we should 
suppose those persons to have been ever so truly attached to 
the cause of the people, it wmuld not really have been possible 
for them to procure to the people au entire security The 
right enjoyed by the senate, of suddenly naming a dictator 
with a power unrestrained by any law, or of investing the 
consuls with an authority of much the same kind, and the 
power it at times assumed of making formidable examples of 
arbitrary justice, vere resources of vhich the republic could 
not, perhaps, with safety have been totally deprived and 
though these expedients frequently were used to destroy the 
just liberty of the people, yet they were also very often the 
means of preserving the Commonwealth 

Upon the same principle we should possibly find that 
the ostracism, that arbitrary method of bamslnng citizens, 
was a necessary resource m the republic of Athens A 
Venetian noble voiild perhaps also confess, that, however 
terrible the state inquisition, established in his republic, 
may be even to the nobles tliemsclves, yet it vould 
not be prudent entirely to abolish it And we do not 
know but a minister of state in J^ranco, though ever so 
virtuous and moderate a man, would say the same with 
regard to secret imprisonments, the lettres de cachet, and 
other arbitrary deviations from the settled course of law, 
which often take place in that kingdom, and in the other 
monarchies of Europe. No doubt, if he was the man we 
suppose, he would confess that the expedients mentioned, 
have, m numberless instances, been basely prostituted to 
gratify the wantonness and private revenge of ministers, or 
of those who had any interest with them : but still perhaps 
he would continue to give it as bis opinion, that the crowm, 
notwithstanding its apparently immense strength, conld not 
avoid recurring at times to expedients of this kind , much 
less could it publicly and absolutely renounce them for 
ever. 
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It IS therefore a most adyantageous circumstance in the 
English government, that its security renders all such ex- 
pedients unnecessary, and that the representatives of the 
people have not only been constantly willing to promote the 
public liberty, but that the general situation of affairs has 
also enabled them to carry their precautions so far as they 
have done And indeed, when we consider what prerogatives 
the crowm, in England, has implicitly renounced , — that, in 
consequence of the independence conferred on the judges, 
and ol the method of trial by jury^ it is deprived of all means 
of influencing the settled course of the law both in civil and 
criminal matters — that it has renounced all power of seizing 
the projierty of individuals, and even of restraining in any 
manner whatsoever, and for the shortest time, the liberty of 
their persons , — we do not know which w e ought most to 
admire, whether the public virtue of those who have deprived 
the supremo executive power of all those dangerous prero- 
gatives, or the nature ol that same power, w'liich has enabled 
it to give them up without ruin to itself, — whether the happy 
frame of the English government, which makes those in whom 
the people trust continue so faithful to the discharge of their 
duty, or the solidity of that same government, whicli can 
afford to leave to the people so extensive a degree of 
freedom ^ 

Again, the liberty of the press, that great advantage en- 
joyed by the English nation, does not exist in any of the 
other monarchies of Europe, however w^ell established their 

^ At the times of tlxe invasions of the Pretcncler, assisted by the 
foices of hostile nations, the llaheca Ooipm Act was mclcod suspended 
(winch, hy the by, may serve as one proof that, xn proportion as a 
veiinneni is m danger, it becomes necessary to abridge tlio liberty of the 
subject) but the executive power did not thus of itself stretch its own 
authority , the precaution was deliberated upon and talcn by the re- 
presentatives ol the people , and the detaining of individuals in conse- 
quence of the suspension of the act was limited to a certain fixed time. 
No ti with standing the just fears of internal and Indden enemies, which 
the encumstanccs of the times might raise, the deviation from the former 
com so of the law was cained no farther tlian the single point we have 
mentioned Persons detained by order of the G-overnment wore to be 
dealt with m the same mannei as those ai rested at the suit of private 
individuals , the proceedings against them weie to bo carried on no 
oth(‘rwise tlian m a public place , they w ere to be tried by their peers, 
and have all the usual legal means of defence allowed to thorn, — such as 
calling of witnesses, peicmptory challenge of juries, &c. 
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power may at first seem to be , and it might even be 
demonstiated that it cannot exist in them The most 
watchful eye, we see, is constantly kept in those monarchies 
upon ever} kind of publication , and a jealous attention is 
paid even to the loose and idle speeches of individuals 
Much unnecessary troiibh^ (we may bo apt at first to think) 
IS taken upon this subject but yet, if we consider how 
uniform is the conduct ot all those governments, how constant 
and unrcmittcd aio their cares in those respects, we shall 
become convinced, wutbout looking faither that there must 
be some soi t of necessity for their precautions 

111 republican states, for reasons which arc at hottom the 
same as in the lieforc-mentioned governments, the people 
arc also kept under the greatest resiraints hy those who arc 
at the heatl of the state In the Koman Comnionwcaltli, for 
instance, the liberty of w'riting was curbed by the severest 
laws ^ w ith regard to the freedom of speech, things were 
but little bettcT, as w'e may conclude from several facts , and 
many ni stances may even be produced of the dread with 
which till' private citizens, upon certain occasions, coni- 
municaicd thmr ])()litical opinions to the consuls, or to the 
siuiate In thi' \ enetiaii republic, the press is most strictly 
waiched , nay, to forbear to speak in an) manner whatsocvti' 
of the ivmduct of the government is the fundamental maxim 
whicli they incnlcate on the inmds of the people throughout 
then* dominious.t 

* The law of ihc Twelve Tables had esiubliBhed the pmiisliment of 
death again*^! the auilior of a libel nor was it by a trial byjurvtbat 
they (l(‘terinnie(l wliat was to be ealled libel ‘nSi (IUIb earnien oeeon- 
tassiti, aetitasHit, eondiihsBit, qaod alteri flagihmn faxit, capital cato ” 

t Of tliiH I luivo luyHelfhecn a proof somevOiat singuhu, which I beg 
leave of the reader to relate Heuig, in Ibc )ear 17b8, at Bergamo, tho 
that town of ihc Venetian wtato tiH you conic into it from the state of 
Milan, about a bundled and twenty miles distant from Yenico, 1 took a 
walk in ilie evening in the neighbourhood of the town , and wanting to 
know the namo» ot Kevoral placca wliudi I saw at a distance, I stopped 
a young countiyman to ask for information. Finding him to be a sen- 
sible young man, I entered into some fartluT conversation with him ; 
and a» ho had himself a great melmation to see Venice, he asked mo 
whether I proposed to go there? J answered that 1 did on winch ho 
Hnmochately warned me, when I was at Venice, not to sjieak ol tho 
prince (fM prenayn) , an appellation asHumtd by the Vcnolian govern- 
ment, m order, as I suppose, to convey to the people a greater idea of 
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Witli respect tlierefore to this point, it may again he 
looked upon as a most advantageous circumstance m the 
English goyernment, that tliose who have been at the head 
of the people have not only been constantly disposed to 
procure the public liberty, but also that they have found it 
possible for them to do so , and that the remarkable strength 
and steadiness of the government have admitted of that ex- 
tensive freedom of speaking and writing winch the people of 
England enjoy A most advantageous privilege this ^ which, 
affording to every man a mean ot laying his complaints before 
the public, procures him almost a certainty of redress against 
any act of oppression that he may have been expos(‘d to and 
which leaving, moreover, to every subject a right to give his 
opinion on all public matters, and, by thus influencing the 
sentiments of the nation, to influence those of the legislature 
itself (A\hieh is sooner or later obliged to pay a deference to 
them), procures to him a sort of legislative authority of a 
much more efficacious and heueficial nature than any formal 
right he might enjoy of voting by a mere %jea or nay, upon 
general propositions suddenly offered to him, and which ho 
could have neither a share m framing, nor any opportunity 
of objecting to and modifying 

Such a privilege, by supporting in the people a continual 
sense of their security, and affording them undoubted proofs 
that tlie government, whatever may be its form, is ultimately 
designed to ensure the happiness of those who live under it, 
IS both one of the greatest advantages of freedom, and its 
surest characteristic The kind of security, as to their 
persons and possessions, which subjects, who are totally de- 
prived of that privilege, enjoy at particular times under other 
governments, perhaps may entitle them to look upon them- 
selves as the well administered property of masters who 


their union among themsolres. As I wanted 1o hear him talk farther 
on the B abject, X pretended to be ontnely ignorant m that respect, and 
asked for what reason I must not speak of the prince But lie (after 
the manner of the common people m Italy, who, when strongly afleeted 
by any thing, rather clioose to express themselves by some vehement 
gesture than by words) ran the edge of his hand with great quickness 
along his neck, — moaning thereby to express, that being strangled, or 
having one's throat cut, was the instant consequence of taking such 
liberty. 
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rightly uiiderHiaiid their owa interests but it is the right of 
caii^asbing without fear the conduct of those who are placed 
at their head which constitutes a free nation * 

The unbounded freedom of debate, possessed by the 
English parliament, is also a consequence of the peculiar 
stability of the government. All sovereigns have agreed in 
their jealousy of assemblies of tins kind, in their dread of the 
privileges of assemblies who attract in so high a degree the 
attention of the rest of the people, — who in a course of time 
become connected by so many essential ties with the bulk of 
the nation, and acquire so much real iiillucnce by the essen- 
tial share they must needs have m the management of public 
afiairs, and liy the eminent services, in short, which they are 
able to perforin to the community, t Hence it has happened 
that monarchs, or single rulers, in all countries, have endea- 
voured to dispense with the assistance of assemblies like 
those we mention, notwithstanding the capital advantages 
they might have derived from their services towTirds the good 
government of the state, or, if the circumstances ot the 
times have rendered it expedient for them to call such assem- 
blies togctluu*, they have used the utmost eudeavours in 
abridging those privileges and legislative claims wdiicli they 
soon found to prove so hostile to their security m short, they 
have ever found it impraeticahlc to place an unreserved trust 
in public meetings of tins kind. 

We may hero namo Cromwxdl, as ho was supported by a 
iiumi'rous army, and possessed more power than any foreign 
monarch w'ho has not been secured by an armed force 
Even afltw he had purged, by the agency of Colonel Pride, 
and two regiments, the parliament tliat wms sitting when his 
power became settled, thereby thrusting out all his oppo- 
nents, to the amount of about two hundred, he soon, found 

* If wo consider the great advantages to public liberty wliiob result 
from the mstifcuiiou of the trial by jury, and from the liberty of the 
press, we shall find England to bo in reality a mow domocratioal state 
than any other we aro acquainted with The jiichcial power and the 
eeneonal power are vested in the people. 

t And which they do actually perform, till they aro able to throw off 
the rest-ramts of impartiality and moderation,^ a thing winch, being 
men, tney never fad to do when thoir influence is generally established, 
and proper opport unities offer. fcJovcreigus hnow these things, and 
dread thorn. 
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Ills wliole aiiiliority endangered hj the proceedings of those 
vlio remained, and was under a necessity of turning them 
out in the military manner with i^hich every one is ac- 
quainted Eindiiig still a meeting of this kind highly 
expedient to legalise his military authority, he called toge- 
ther that assembly which was called Barehojies' parliament 
He had himself chosen the members of this parliament, to 
the number of about a hundred and twenty, and they had 
severally received the summons from him, yet notwith- 
standing this circumstance, and the total want of personal 
weight in most of the members, he began in a very few 
months, and in the midst of his powerful victorious army, to 
feel a serious alarm at their proceeding , he soon heard them 
talk of their own divine commission, and of the authority 
they had received from the Lord ^ and, in short, finding he 
could not trust them, he employed the offices of a second 
colonel to effect their dismission Being now dignified w ith 
the legal appellation of Protector^ he ventured to call a 
parliament elected by considerable parts of the people , but 
though tlic existence of this parliament was grounded, vie 
might say grafted, upon his own, and though bands of 
soldiers were even posted m the avenues to keep out all such 
members as refused to take certain personal engagements to 
him, ho made such haste, m the issue, to rid himself of their 
presence, as to contrive a mean quibble or device to shorten 
the time of their sitting by ten or twelve days.^ To a fourth 
assembly he again applied ; but though the elections bad 
been so managed as to procure him a formal tender of tbo 
crown during the first sitting, ho put an end to the scconcl 
with resentment and precipitation f 

The example of the Koman emperors, whose powmr was 
ouiw ardly so prodigious, may also he introduced hero They 


* They were to have sitten five months , but Cromwell prof ended 
tliat tlic nionthh woi’o to consist of only twenty-eight days , as this was 
the way of reelvoning timo used in paying tlie army and tlie fle(‘t 

t The history of the condiiei of the deliberating and dt bating assetn- 
blios wo are alluding to, in I’cgard to the monai chs, or single rulers of 
any denomination, who summon them togctlior, may be expressed in 
very few words If the monarch is unarmed, they overnde him so as 
almost entirely io set him aside if his pow'or is of a military kind, they 
form connections with the army. 
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used to show the utmost jealousy in their conduct with 
respect to the Roman senate , and that assembly, which the 
prepossession of the people, 'who looked upon it as the ancient 
remains of the r(‘puL)lic, had made it expedient to continue, 
wore not suffc^red to assenible but under the diawn scimitars 
of the pnetoruin guards 

Even the kings of France, though their authority is so 
unquestioned, so universally respected as uell as strongly 
supported, have felt frequent anxiety from the claims and 
])rocecdings of the parliament of Pans, an assembly of much 
less weight than the English parliament The alarm has 
been mentioned which Louis XY at last expressed con- 
cerning their measures, as well as the expedient to which 
he resorted, to frei‘ liiinself from their presence And when 
his successor thonglit proper to call again tins parliament 
togciluT, a mcasuro highly prudent in the beginning of his 
reign, every jealous precaution was at the same taken to 
abndgi' those privileges of deliberating and remonstrating, 
upon winch any distant claim to, or struggle for, a share of 
the su])reiuo authority, might he grounded 

It may he ohji'cted that the pride of kings or single 
rulcTs makiis them averse to the existence of assemblies like 
those we mention, and despise the capital services which 
they might derive from tbcm lor the good government of 
th(ur kingdoms 1 grant it may in some raoasure bo so 
But if wo impure into the general situation of affairs in 
diHeroni stnia's, and into the examples with winch tlieir 
history supplies us, we shall also find that the pride of those 
kings agrees in the mam with the interest and quiet of their 
subjects, and that their provenimg the assemblies ve speak 
of from meeting, or, when met, from assuming too large a 
share in the management of public affairs, is, in a great 
measure, matter of necessity. 

We may therefore reckon it as a very great advantage 
that, in England, no such necessity exists. Such is the 
frame of the government, that the supreme executive 
authority can both give leave to assemble, and show the 
most unreserved trust, when assembled, to those two houses 
which concur together to form the legislature 

These two houses, ve sec, enjoy the most complete free- 
dom in their debates, whether the subject be grievances , or 
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regulaiiOBS concerning governmeni matierts of any kind no 
restriction whatever is laid upon them , they may start any 
subject they please The crown is not to take any notice of 
tlieir deliberations its wnshes, or even its name, are not to 
be iiitrodncod in the debates And, in short, what makes 
the freedom of deliberating, exercised by the two houses, 
really unhmitcd, is tlie privilege, or sovereignty we may say, 
enjoyed by each within its own walls, iii consequence of 
which, nothing done or said in parliament is to be questioned 
m any place out of parliament JMor will it be pretended 
by those persons who are acquainted wuth the English his- 
tory, that these privileges of parliament we mention are 
nominal privileges, only privileges upon paper, w Inch the 
crown has disregarded whenever it has thong lit proper, and 
to the violations of which the parliament have used \ery 
tamely to submit That these remarkable advantages, — this 
total freedom from any compulsion or oven fear, and, in 
short, this uiilinuted liberty of debate, so strictly claimed by 
the parliament, and so scrupulously allowed by the crown, 
— should bo exercised, year after year, during a long course 
of time. Without producing the least relaxation m the execu- 
tion of the laws, the smallest degree of anarchy, — are coi- 
tainly very singular political phaeiiomena. 

It may he said, that the remarkable solidity of the govern- 
ing executive authority m England operates to the advan- 
tage of the people with respect to the objects wm mention, in 
a twofold manner In the first place, it so far takes from 
the great men in the nation, all serious ambition to invade 
this authority, that their debates do not produce such anai- 
ehical and more or less bloody struggles as have very irc- 
quently disturbed other countries In the second place, it 
inspires those great men with that salutary jealousy of the 
same authority which leads them to frame such efieciual 
provisions for laying it under proper restraints. On wEieh 
I shall observe, by way of a short digression, that this dis- 
tinguished stahihty of the executive authority of the English 
crown aifords an explanation of the peculiar manner in 
which public commotions have constantly been terminated 
m England, compared with the manner in which the same 
events have been concluded in other kingdoms ‘When 1 
mentioned, in a former chapter, this peculiarity in the 
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Englihli government, I mean tlie accuracy, impartiality, and 
universality of the provisions by which peace, after internal 
disturbances, has been restored to the nation,! confined my 
comparisons to instances drawn from republican govern- 
ments, piiiposely postponing to say anything of govern- 
ments of a monarchical form, till I had introduced the very 
essential observation contained in this chapter, vhich is, 
that the power of in other monarchies, has not been 

able, by itself, to produce the same efiects it has in England, 
— that is, has not been able to inspne the great men m the 
state with any thing like that salutary jealousy we mention, 
nor of course to induce them to unite in a real common 
cause vith the rest of the people In other monarchies,^ 
those men w'ho, during the continuance of the public distur- 
bances, were at the head of the people, finding it in their 
power, in the issue, to parcel out, more or less, the supreme 
governing autliority (or even the state itself), and to transfer 
the same to themselves, constantly did so, in the same 
manner, and for the very same reasons, as it happened m the 
ancient commons ealths , those monarchical governments 
hemg in reality, so far as that, of a republican nature . and 
the governing authority was left, at the conclusion, in the 
same undefined extent it had before f Eut m England, the 
great men in the nation, finding themselves in a situation 
esfacntially different, lost no time in pursuits like those in 
whicii the great men of other countries used to indulge 
themselves on tho occasion we mention Every member of 
the legislature plainly perceived, from the general aspect of 
affairs, and Ins feelings, that tho supreme executive autho- 
rity in the state must in the issue fall somewhere undivided, 
and continue so , and being moreover sensible, that neither 
personal advantages of any kind, nor the power of any 
faction, but the law alone, could afterwards be an effectual 
restraint upon its motions, they had no thought or aim left, 


* I mean before the introduction of those numerous standing armies 
which aie now kept by all the crowns of Europe since that epoch, 
whicli IS of no very ancient date, no treaty has been entered into by 
those crowns with any subjects. 

f As a remarkable instance of such a treaty, may be mentioned that 
by which tho war for the ^uU%q good was terminated inErance. 
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except to frame with care those laws upon hIhcIi i,lieir own 
liberty to continue to depend, and to restrain a power 
%\liicli they judged it so impracticable to transfer to thoni- 
Belves or their party, or to render themselves independent of 
These observations I tlioiight necessary to he added to those 
in the fifteenth chapter, to i^hich I now refer the reader, 

Nor has the great freedom of canvassing political subjects 
we have described, been jiinitcd to the members of the legis- 
lature, or coufmed to the walls of Westminster, — that is, to 
the exclusive spot on wdnch the two houses ineid the like 
privilege is allowed to the other orders of the people and 
a full scope is given to that spirit of party, and a complete 
security ensured to those numerous and irregular inoetiugs, 
which, especially wdion directed to matters of government, 
create so much uneasiness in the sovereigns of other 
cmnitrics Individuals even may, in such mcoinigs, take an 
active part for procuring tlic success of those public* steps 
which they wish to see pursued, they may frame petitions 
to be delivered to the crown, or to both houses, either to 
procure ihe repeal of measure's already enierc'd upon hv 
goreniment or to prevent the passing of such as are under 
consideration, or to obtain the enacting of new regulations 
of any kind , they may severally subsc^ribo their names to 
such potations * the law sets no restriction on ihoir niimbcms ; 
nor has it, wc may say, taken any precaution to prevent 
even the abuse that might bo made of such freedom ^ 

That mighty political engine, the press, is also at their 
service ; they may avail themselves of it to advertise the 
time and placH, as wmll as the intent of the meetings, and 
moreover to set off and inculcate the advantages of thosc^ 
notions which they wish to see adopted 

8uch meetings may be repeated , and every individual may 
cloliver wdiat opinion he pleases on the proposed subjects, 
tfiough ever so directly opx)osite to ihe views or avowed 
designs of the government. The member of the legislature 

* The fSfreai chartint meeting, which it was appreliondecl would have 
clisiurbod the public tranqmllily, in April, 1848, vaiUHlied, not before a 
military force, but in new of the small wooden stick of tho police con- 
Biahlo. It may be remarked, that, the present 3i]mperor of tho French 
voluntarily acted on that day, in London, as a sworn special constable 
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may, if he chooses, liaTC admittance among them, and again 
enforce those topics ^^hlch have not obtained the success he 
expected in that house to i\hich he belongs. The disap- 
pointed statesman, the minister turned out, also find the 
door open to them they may bring m the -whole weight of 
fcheir miiucnce and of their connections they may exert 
every nerve to enlist the assembly in the number of their 
supporters they are bidden to do their worst they fly 
through tlio country from one place of meeting to another : 
the clamour increases the constitution, one may think, is 
going to be shaken to its very foimdations — -'but these 
mighty struggles, by some means or other, always find a 
proportionafn degree of reaction , new difficulties, and at last 
insnperii])ie iinpc^diments, grow up in the vay of those -who 
voiild take advantage of the general ferment to raise them- 
selves on tlie wreck of the governing authority a soci’et 
force (‘\(‘i‘ts itself, which gradually brings things back to a 
state of moderation and calm , and that sea so stormy, to 
appearance so deeply agitated, constantly stops at certam 
limits wliieh it seems as if it wanted the powder to pass. 

The impartiality with ^hich justice is dealt to all orders of 
men ni England, is also in great measure ovung to the pecu- 
liar sialulity of the go\ernmcmt the very remarkable, high 
degr(‘e, to wlutdi this impartial liy is carried, is one of those 
things, whieli, being imposHihle in other coinitries, aic pos- 
sible iind(T the government of this country In the ancient 
common \\'('alihs, from the instances that have been intro- 
diu'C'd in a, former place, and from others that might be 
cpiotc'd, it IS evident that no redress w^as to be obtained for 
the acts of injustice or oppression eommitted by the men 
possessed of influence or -icxudih, upon the inferior citizens. 
In the monarchies of Europe, in former times, abuses of a 
like kind prevailed to a most enormous degree In our 
days, not’withBiandmg tlie great degrees of strength acquired 
by the* difFcrent governmentB, it is matter of the utmost 
difficulty for subjtxds of the inferior classes to obtain the 
remedies of the law against certain individuals , in some 
countries it is impossible, let the abuse be ever so flagrant ; 
an open attempt to pursue such remedies being moreover 
attended with danger. Even in those monarchies of Europe 
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in \vhicli the govemincni is supported both by real strength, 
and by civil instiLutioiis of a very advantageous nature, great 
diiferences prevail between individuals in regard to the 
facdity of obtaining the remedies of the lav^ , and to seek for 
redress, is at best, m many cases, so arduous and prectirious 
an attempt, as to take fioin injured individuals all thoughts 
of encoLiutering the difficulty ]N“or are these abuses we 
mention, in the former or present governments of Europe, 
to be attributed only to tlie v\ant of resolution in the heads 
of those governments. In some countries, the sovereign, 
by an open design to suppress these abuses, would have 
endangered at once lus whole authority and in others, he 
would find obstructions multiply so in lus way as to compel 
linn, perhaps very quickly, to drop ilie uiideriaking liow 
can a monarch, alone, make a persevering stand against the 
avowed expectations of all tlio great men by whom he is 
suiTOimdc^ and against the loud claims of poAverful classes 
of individuals ^ In a commonwealth, "what can the senate 
do when they find that their refusing to protect a powerful 
olfendei of their own class, or to mclulge some great citizen, 
w ith the impunity of his friends, is likely to be productive 
of serious divisions among themselves, or perhaps of disturb- 
ances among the people ? 

If wo cast onr eyes on the strict and universal impartiality 
with which justice is admimstered m England, we shall soon 
become convinced that some inward essential diftercnce 
exists between the English government and those of 
other countries, and that its power is founded on causes of 
a distinct nature. Individuals of fhe most exalted rank do 
not entertain so much as the thought to raise the smallest 
direct opposition to the operation of the law. The complaint 
of the meanest subject, if preferred and supported in tlie 
usual way, immediately meets with a serious regard. The 
oppressor of the most extensive influence, though in the 
midst of a tram of retainers, nay, though in the fullest flight 
of lus career and pride, and surrounded by thousands of 
applauders and partisans, is slopped short at the sight of the 
legal paper which is delivered into his hands , and a tipstaft’ 
is sumcieut to bring him away, and produce him before the 
bench 
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Such is the greatnes.^^ and such the uninterrupted prem- 
lence ot the law / such is, in short, the couimuity of omm- 
poteiiee, of resistless superiority, it exhibits, that the extent 
of its effects at length ceases to be a subject of observation 
to the public 

Noi are great or wealthy men to seek for redress or satis- 
faction of any kind, by any other means than such as are 
open to all ; even the sovereign has bound himself to resort 
to no oiiicT , and expeiaence has shown that he may without 
danger trust the prot(‘<‘tion of his person, and of the places 
of Ins n'sidcncc, to t!ic slow and litigious assistance of the law f 

AnotlieiMcry great advantage attending the remarkable 
stability'' of the Enghsli government, is, that the same is 
effected without the assisianco of an armed standing force J 
the constant tw^podicni this of all other governments On 
this o(*casi()n I shall introduce a passage of Doctor Adam 
Bnntli§, in a work pulilished since the present chapter was 
first written, in which passage an opinion certainly erroneous 
IB contained, the mistakes of persons of ins very great 
abilitic's (hvsmwc attention. This gentleman, struck with 
the lunessity of a sufficient power of reaction, of a sufficient 
strength, on the side of government, to resist the agitations 
attenclaiit on liberty, lias looked round, and judged that the 
English government derived the singular stability it mani- 
fests from the staiiding force it has at its disposal the 
following are luH expressions. — a sovereign who feels 

^ Jiox inapfna est, ot pnovalohit 

t 1 rciru'inbor, soon alter mj first coming f,o this country, I took 
notice of iJie boards sot up Ironi jdaco to place behind the inclosure of 
Richmoud Park Whoever trespasses upon this giound will be pro- 
secuted ” 

f This is not exactly true There is an armed force ; and in the 
instance of the Bristol riots, the yeomanry wore very properly called 
out ; while, on a former occasion, most unfortunately, the yeomanry 
attacked and killed several persons at a reform meeting near Man- 
chester, at which no not was attempted. In Ireland we have a strong 
armed force, including the armed constabulary In England and Scot- 
land the unarmed civil police 18 amply sufficient to prevent any disorder; 
but tbe British people themselves, m their devoted obedience to the 
supremacy of the laws, are the beat preservers of order and of self- 
government ’-’M 

§ An Inquiry into the Nature and Causes of the Wealth of Nations 
Book V. chap, u 
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liiiiiself supported, not only by tbe natural aristocracy of 
tlie country, but by a well-regulated standing army, the 
rudest, the most groundless, and the most licentious remon- 
strances, can give but little disturbance He can safely 
pardon or neglect them, and his consciousness of his supe- 
riority naturally disposes him to do so That degree of 
liberty which approaches to licentiousness, can he tolerated 
only in countries where the sooeieign is secured by a well- 
regulated standin^'f army 

The above positions are grounded on the notion, that an 
army places in the hands of the sovereign a united irresis- 
tible strength, — a strength liable to no accidents, difficulties, 
or exceptions , a supposition this, which is not conformable 
to experience. If a sovereign was endued with a kind of 
extraordinary power attending on his person, at once to lay 
under water whole legions of insurgents, or to rcjuilse and 
sweep them away by Hashes and shocks of the electrical fluid, 
then indeed he might use the great forbearance above 
described though it is not perhaps very likely ho would 
put up w ith the u(de and giumndless remonstrances of his 
subjects, and with their licentious freedom, yet he might, witli 
safety, do or not do so, at his owrn choice J3ut an army is 
not tliat simple weajion which is here supposed It is 
formed of officers and soldiers who feel the same passions 
with the rest of the people, — the same disposition to promoiiJ 
their own interest and importance, wlicn they find out tlieir 
strength, and proper opportiiiniies offer Wliat will there- 
fore he the resource of the sovereign, if into that army, on 
ilie assistance of which he relics, the same party spirit 
creeps, by which his other subjects are actuated ? Wla^rc 
w'lll he take refuge, if the same political caprices, alieltial by 
tlio serious ambition of a few leading men, — the same rest- 
lessness, and at last perhaps the same disaffection, — b(‘gin to 
pervade the smaller kingdom of the army, by wlucli the 
mam kingdom or nation is agitated ? 

The prevention of dangers like those ]ust mmiiioiuHl con- 
stitutes the most essential part of the precautions autl siaii*- 

* Tho author’s dosigu, m the whole passage, is io show! hat hiaudnig 
armies, under proper restrictions, cannot bo hurtful fo puhli(‘ hluTiv , 
and may in some cases bo useful to it, by freeing the sovermgn from 
any troublesome jealousy in regaid to this liberty 
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craft of rulers, in tliose governineiitKJ wliicli are secured by 
biauding armed forces. Mi\mg tlie troops formed of natives 
\\ lili foi cign auxiliaries, dispersing tliem in numerous bodies 
o\er the country, and continually shifting their quarters, 
are among ilic methods that are nsed, Inch it does not 
belong to our subject to enumerate, any more than the 
extraordiuary expedients employed by the Eastern mo- 
narchb for tin same purposes Eut one caution, very 
essential to lie mentioned here, and which the govern- 
nieiits ue allude to never fail to take before every other, is 
to retie 11 ch troin their unarmed subjects a freedom, which, 
transmitted to the soldiers, would be attended uith sucli 
fatal consequences • limdcring such bad examples from being 
commumeated to those m whoso hands their power and 
life are trusted, Is what every notion of self-preservation 
suggests to tliem , every weapon is accordingly exerted to 
siqipresH the rising and spreading of so awful a contagion 
in gt moral, it may bo laid down as a maxim, that, wdiere 
the sovereign looks to his army for the security of Ins jierson 
and auilioniy, tlio same imbtary laws by winch this army is 
kepi together must bo extended o-ver the whole nation , not 
111 regal (1 to military duties and exercises, but certainly m 
regard io all that relates to tlie resjiect due to the sovereign 
and to Ins oi’cUts Tb(‘ martial law, concerning these tender 
points, must lie imixersal. The jealous regulations con- 
cerning mutiny and eonlempt of orders cannot be se\erely 
enforced on that pari of the nation which secures the siih- 
jo(‘iion of ilio rest, and enforced too tlirough the whole scale 
of military subordination, from the soldier to the officer, up 
to tlu^mry head of the military system,— while the more 
numeroiis'aiul nderior part of tlie people are left to enjoy 
an unrestrained freedom That sei ret disposition which 
prompts mankind to resist and counteract their superiors 
cannot bo surrounded by such formidable chocks on one 
sidt', and be left to be iiuliilgcd io a degree of lieentiouSDCss 
and wantoniK'SB on the oth(u\ 

in a country where an army is kept, capable of command- 
ing tli(‘ obediemee of the nation, tins army will both imitate 
the h(*eniiouHncHS above mentioned, and check it in the 
p(M)ph‘ Every officer and soldier, m such a country, claims 
a superiority in regard to other individuals , and, in propor- 
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tioii as tlieir assistance is relied upon by tlie goyernraent, 
expect a greater or less degree of submission from the rest 
of tbe people * 

The same author concludes his above quoted- observations 
concerning the security of the power of an armed sovereign, 
by immediately adding . “ It is m such countries only tliat 
it IS unnecessary that the sovereign should be trusted with 
any discretionary power for suppressing even the wanton- 
iiess of this licentious liberty ” The idea here expressed 
coinciding with those already discussed, I shall say nothing 
farther on the subject My reason for introducing the above 
expressions, has been, that they lead me to take notice of a 
remarkable circumstance m the English government From 

^ In the beginning of the passage whicli is licie cxaininecl, iho anther 
says, “ Where the soveicigii is himself the general, and i lie prim ipal 
nobility and gcntiy of the country are the chief oMceis ol the army, — 
•whole the military force is placed under the command ol those wlio have 
the greatest inteiest m the support of the civil auihoiity, bccauHo they 
have the greatest share of tliat authority, — a standing army can neu'r 
be dangerous to liberty On the coiitiary, it may m some castes bo 
fuvouiable to liberty,” &c In a country so eiroumstanced, a standing 
army can never bo dangerous to liberty, no, not the liberty of tlioso 
principal nobility and gentry, especially if they have wit enough to form 
combinations among themselves against the sovereign fciucli a union 
as IS hero mentioned, of the civil and military powers, m the aristo- 
cratical body of the nation, leaves both the sovereign and the ])eoplc 
without resource If the former kings of Scotland had adopted the 
expedient of a standing army, and had trusted this aimy, thus diliMjeii 
by them, to those noblemen and gentlemen who had lendeied th(‘m- 
selves hereditary admiials, hereditary high-stewards, hereditaiy high- 
constables, hereditary great-chamberlams, hereditary just lech-gimeial, 
hoi editary sheiiffs oi counties, &c they would have ill repaired the dis- 
orders under which the government of tlieir country laboured , tiuy 
would only have supplied these nobles with fresh weapons against eai h 
other, against the soveieign, and against the people 

If those members of the British parliament, who Romelames make 
the whole nation resound with the clamour of their dissensions, liad an 
army under tlieir command which they might engage in the support of 
their pretensions, the rest of the people would not bo the b(‘t.tei for it 
Happily the swords are secured/ and force is removed irom their de- 
bates 

The author whom we are quoting has deemed a government to bo a 
more simple machine, and an army a more snrqile mstrumont, tlum they 
in reality are Like many other persons of great abilities, while struck 
with a certain peculiar consideration, ho has overlooked others no less 
important. 
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ilie cxpix'Bsion, if u vimecessarj/ that ike sovereign should be 
ti listed wHh any dmretamanj pomer^ tlie author appears to 
tlmik that a m\ oreigii at the liead of an army, and whose 
power iH secaired by this army, usually waits to set himself 
m motion till lie has recen ed leave for that purpose , that 
IS, till he has been trusted with a power for so doing This 
notion in the author we quote is borrow^ed from the steady 
and thoroiiglily legal government of this country, but the 
lilce law-doctrmo or principle obtains under no other 
gmcrinnent In all inonaic||^es (and it is the same in 
repiddicp,), the executive power in the state is supposed to 
possess, originally and by itself, all manner of lawiui autho- 
rity every one of ibs exertions is deemed to he legal , and 
ihey do not cease to be so, till they are stopped by some 
express and positive regulation The sovereign and also the 
ci\il magistrate, till so stopped by some positive law% may 
come upon the subje(‘t wlieii they choose they may ques- 
tion any of his actions , they may construe them into un- 
lawful *aets, and inflict a penalty, as they please in these 
respects they may he thought to abuse, but not to exceed, 
their pow er Tlie authority of the government, in short, is 
supposed to he unlimii(‘d so far as tliere are no visible boun- 
daries set up against it ; wullnii winch boundaries lies what- 
ever degree of liberty the subject may possess 

In England the very rmerse obtains It is not the 
authority of the government, it is the liberty of the subject 
wludi IS supposed to be unbounded. All tbc actions of an 
individual are supposed to bo lawful, till that law is pointed 
out which makes them to be otherwise The onmprohandi 
IS hero transferred from the subject to the prince. The 
subject IS not at any time to show the grounds of his con- 
duct Wlum the sovereign or magistrate think proper to 
exbrt themHolvcH, it is their business to And out and produce 
the law in their own favour, and the prohibition against the 
subject^. 

* I shall take the hbcrly to mention another fact respecting myself, 
as it may servo to olncidate tlie above observations, or at least my man- 
ner of expressing them* I remombor, when I was beginning to pay 
allention to tiie operations of the English government, I was under a 
propos'-cssion of <pnto a contrary nature to that of a gentleman whose 
opinions have been discussed ? I used co tabe it for granted that every 

XT 
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This kind of law principle, owing to the general spirit by 
which all parts of the government arc influenced, is even 
carried so far, that any quibble, or trifling circumstance, by 
which an ofiender may be enabled to step aside and escape, 
though ever so narrowly, the reach of the law, will screen 
him from punishment, let the immorality or intrinsic guilt 
of his conduct be ever so openly admitted ^ 

Such a narrow circumscription of the exertions of the 
government is very extraordinary it does not exist in any 
country but this, nor coidd it The situation of other 
governments is such, that tnoy cannot thus allow themselves 
to be shut out of the unbounded space occupied by any law, 
in order to have their motions confined to that spot which 
express and previously- declared provisions have chalked out. 

article of liberty the subject enjoys in tins country was grounded upon 
some positive law by whicb this libeity was insured to him In regard 
to the fieedom of the press, I had no doubt that it was so, and that 
theie existed some paiticular law, or rathoi senes ona\’is or Icgislativo 
paragraphs, by which this fiecdom was defined and carefully peourod, 
and as the liberty of wi itmg happened at that tune to be carried very 
far, and to excite a great deal of attention (the noise about the Middle- 
sex election had not yet subsided), I particularly wished to sec those laws 
I supposed, not doubting that there must be something remarkable in 
the woi ding of them I looked into those law books which I could 

meet witli , such as Jacob’s and Cunningham’s Taw Dictionaries, Wood’s 
Institutes, and Judge Blaekstone’s Commentaries I also found means 
to have a sight of Oomyn’s Digest of the Daws of England, and I was 
again disappointed tins author, though the woik consists of five folio 
volumes, had not had, any more than the authors just mentioned, room 
to spare for the interesting law' I w'as in search of At Icngtli it 
occurred to me, that this liberty of the press was grounded upon its 
not being prohibited that this want of piolnbition was the sole, and 
at the same time solid, foundation of it This led me, when I after 
wards thought of writing upon the government of this country, to give 
that definition of the freedom of the pioss which is contained in auotJier 
page , adding to it tlie important consideration, that all actions rospoct- 
ing publications are to be decided by a jury 

* A numbei of instances, some oven of a ludicrous kind, might bo 
quoted m suppoit of the above observation Even a trifhng flaw m the 
mere wwds of an indictment is enough to make it void 
I do not remember the name of that pohtioal author, who, having 
pubhshed a treasonable writing for which he escaped punishment, used 
afterwards to answer to his friends, when they leproached him with his 
rashness, “ I knew I was writing within an inch of the gallow^s ” The 
law being both ascertained and strictly adhered to, ho had been enabled 
to bring ins words and jiositions so meely within compass. 
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The power of these governments being constantly attended 
with more or less precariousness, there must he a degree of 
discretion answerable to it 

The foundation of that law-prmciple, or doctrine, vhich 
confines the exertion of the power of the government to 
such cases only as are expressed by a law in being, was laid 
when the Great Charter was passed this restriction was 
implied 111 one of those general impartial articles which the 
barons united with the people to obtain from the sovereign. 
The crown, at that time, derived from its foreign dominions 
that stability and inward strength (in regard to the English 
nation), which are now in a secret hidden manner annexed 
to the civil branch of its office, and which, though operating 
by’difierent means, continue to maintain that kind of confe- 
deracy against it, and union between the difiereiit orders of 
the people By the article in Magna Charta here alluded 
to, the sovereign bound himself neither to go, nor send, 
upon the subject, oihcrwnse than by the trial of peers, and 
the law of tlie land This article w^as, howev er, afterwards 
disregarded in practice, in consequence of the lawful efficiency 
which the king claimed for his proclamations, and especially 
by the institution of the court of Star-chamher, which 
grounded its proceedings not only upon these proclamations, 
but also upon the ]iariicular rules it choose to frame within 
itself By the abolition of this court (and also of tlic court 
of High Commission) in the reigii of Charles the Bhrsi, the 
above provision of tlie Great Charter was put in actual force , 
and it has appeared by the event iliat the very extraordinary 
restriction upon the governing authority we are alluding to, 
and its execution, are no more than wdiat the intrinsic situa- 
tion of things, and the strength of the constitution, can 
bear.t 

^ It nwglit perhaps also bo proved, that the great lenity used m 
England in the administration of criminal pistice, both in regard to the 
nnldncss, and to tho frequent remission of pnnishmehts, is essentially 
connected with the same circumstance of the stcMdi/ of the govern- 
ment. Experience indicates that it is needless to use any great degree 
of harshness and seventy m regard to oifendors , and the supreme go- 
verning authority is under no necessity of showing tho subordinate 
magistracies any bad example in that respect, 

t The Oouit of Star-chamber was hke a court of equity in regard to 
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Tlie law-doctnno wo have above described, and its being 
strictly regarded by the high governing auihority, I take to 
be the most characteristic circumstance in the English 
government, and the most pointed proof that can be given 
of the true freedom which is the consequence of its frame 
The practice of the executiie authority thus to square its 
motions upon such laws, and such only as are ascertained 
and declared beforehand, cannot be the result of that kind 
of stability which the crown might derive from being sup- 
ported by an armed force, or as the above-mentioned author 
has expressed it, from the sovereign being the general of an 
army, such a rule of acting is even contradictory to the 
ofhce of a general the operations of a general eminently 
depend for their success on their being sudden, unfoieseeii, 
attended by surprise 

In general, the stability of t;ie pover of the English 
crown cannot be the result of that kind of strength winch 
arises from an a force the kind of strength which is 
conferred by such a w eapon as an army, is too uncertain, too 
complicated, too liable to accidents in a word, it falls infi- 
nitely short of the degree of steadiness necessary to coun- 
terbalance, and at last quiet, those extensivo agitations in 
the people which sometimes seem to threaten the destruction 
of order and government An army, if its support be well 
directed, may be useful to prevent tins restlessness m the 
people from heginning to exist , hut it cannot keep it wnthin 
hounds, when it has once taken place. 

If, from general arguments and considerations, we pass to 
particular facts, we shall actually find that the crown, m 
England, does not rely for its support, nor ever has relied, 
upon the army of which it has the command From the 

orimmal matters , it took upon itself to decide upon those eases of 
offence upon whicli the usual courts of law, when uninfluenced by the 
erown, refused to decide, either on account of the silence of the laws in 
being, or of the particular rules they had established within themselves , 
which IS exactly the office of the Court of Chancery (and of the Exebo- 
quer) in regard to matters of property The great usoMness of courts 
of this kind has caused the courts of equity, m regard to civil matters, 
to be supported and continued , hut experience has shown, tfut no 
essential inconvenience can arise from the subject being indulged with 
the very great freedom he has acquired by the total abolition of all arbi- 
traiy or provisional courts in regard to criminal matters 
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earliest times, — ^tliat is, long before the invention of standing 
armies among European princes, — the kings of England 
possessed an authoiity certainly as full and extensive as tliat 
which they now enjoy. After the weight they derived from 
their possessions licyoiid sea had been lost, a certain arrange- 
ment of things began to be formed at home, which supplied 
them witli strength of another kind, though not less solid , 
and they began to derive from the civil branch of their regal 
office that secure power which no other inonarehs had e\ or 
possessed, except through the assistance of legions and 
prmtorian guards, of armies of Janissaries, or of Strelitzes 

The princes of the house of Tudor, to speak of a \ery 
remarkable period in the English history, though Ihoy liad 
no other visible present force than nicoiisideraf)lt‘retmucs of 
servants, were able to exert a power equal to that of th(‘ 
most absolute moiiarclis tliat ever reigned ; CHpial to that of 
aDoinitiaii or a Oommodus, an Amurath or a Bajazet* nay, 
it oven was superior, if wo consider the steadmess and out- 
ward show of legality w iili wducli it wuts attended ■throughout . 

The stand winch the kings of the house of Btuart w(‘re 
able to make, thougli unarmed, and only su])port(‘d by the 
civil authority of their office, during a long (*ourse of years, 
against the restless spirit wdueh Ix'gan to actuatf‘ the nation, 
and the vehement politieal and religions notions tliat l>mk<* 
out in their time, is still more naiiarkahh' than (uim ih(‘ 
exorbitant powxT of the princes oi‘ ihe^ hoiisi‘ of Tudor, 
during whose reign prepussessioi". ofepuie acontniry naiurt^ 
were universal. 

The striiggh' opened with the reign of »lam(‘s the First; 
yet he peaceably w^eathered the b(‘ginning storm, and trans- 
mitted his authority un(limmishe<{ to liis son. (Iharles the 
First, indeed, was at last crushed uiuk*r the ruins of tiu* 
constitution : but if wo consid(‘r that, after making thc‘ 
important national eonec^sHions cental iied in the Petition of 
Eight, ho was able, single and unarnu^d, to maintain ins 
ground without loss or read danger, during the space of 
eleven years (that is, till the year 1640), we snail be* 
inclined to think that, had ho boon besiter advised, bo might 
have avoided the misfortunes that at length befell him. 

Even the events of the reign of James the H(*cond aiForci 
a proof of that solidity which is annexed to the authority of 
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the English crown Although the whole nation, not excepting 
the army, were in a manner imannnons against him, he was 
able to reign four years, standing single against all, rsithoui 
meeting with any open resistance Nor w'as such justifiable 
and necessary resistance easily brought about at length ^ 
Though it is not to be doubted that the dethroning of James 
the Second would have been effected in the issue, and 
perhaps in a very tragical manner, yet, if it had not been 
for the assistance of the Prince of Orange, the event ■would 
certainly have been postponed for a few years That autho- 
rity on which James relied -with so much confidence, was 
not annihilated at the time it was, otherwise than by a 
ready and considerable armed force being brought against it 
from the other side of the sea, — ^like a solid fortress, winch, 
though without any visible outwmrks, requires, in order to 
be compelled to surrender, to be battered wnth cannon t 

If w^e look into the manner m winch this country has 
been governed since the lievolution, wn shall evidently see 
that it has not been by means of the army that the crown 
has been able to preserve and exert its authority It is not 
by means of their soldiers that the kings of Great Britain 
prevent the manner in which elections are earned on, from 
being hurtful to them ; for these soldiers must move from 
the places of election one day before such elections are 
begun, and not return until one day after they are finished. 

* Mr Hume is rather too anxious m liis wish to exculpate James the 
Second He begins the conclusive character he gives of him, \MtIi 
repiesenting him as a prince “ whom we may safely pi onounce moio 
unfortunate than criminal ” If we consider the solemn engagements 
entered mto, not by his predecessors only, hut by himself, which tins 
prince endeavoured to break,— how cool and dehberate was his attack on 
the hberties and religion of the people, how unprovoked the attempt, 
and, m short, how totally destitute he was of any plea of sell-defence or 
necessity— a plea to which most of the princes who have been at variance 
with then subjects have had a more or less distant claim,— wo shah look 
upon him as being perhaps the most guilty monarch that ever existed. 

t Do holme is m a great degree, but not altogether, correct with 
respect to the armed strength of the British soveieigns The Hoise and 
Foot G*uaids are supposed to be the especial protectors of the Q,ueen; 
bull they never will endanger the liberties of the nation while they 
receive their pay only by an annual giant from the people Hor must 
it be overlooked, that the civil magistrate has authority over the mili- 
tary officer and the soldiery — 
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It not bj means of tlieir miijtarj force tliat ihej prevent 
the several kinds of civil magistracies m the kini^^doin from 
invading and lessening their prerogative ; for this military 
force IS not to act till called for by these latter, and under 
their direction It is not by means of their army tiiat they 
lead the two branches of the legislature into that respect to 
their regal authority which wc have before dtcsci ibed , since 
each of these two branches, severally, is possessed of an 
annual power of disbanding tins army * 

There is another circumstance, which, abstractedly from 
all others, makes it evident that the executive authority of 
the crown is not supported by tbc army, 1 mean tlie \ery 
singular subjection in which the military is kept in regaid 
to tbc civil power m tins country 

In a country where the governing authority ni the state 
IS supported by the army, the military profession, who, in 
regard to the other professions, have on their side the 
vantage of present force, being now moreover conn tenanted 
by the law, immediately acquire, or rather assum(‘, a genera] 
ascendancy, and the sovereign, far from wislung to discou- 
rage their claims, feels an inward liappiness ni Hemng that 
nistriunent on which he rests his authority addiliomiliy 
strcugtliened by tbc respect of the people, and rc(*(uvnig a 
kind of legal sanction from the gciu'ral outward coiiheut. 

And not only the nuhiary jirofession at large, Init the 
individuals belonging to it, also claim ])m'Honally a pre- 
ominonce chief commanders, oliiccns, HolduTS or jauissarK^H, 
all chum, in their own split res, some sfri’t of t‘X(*luhivt^ privi- 
lege and ihoBc privilegt's, whether of an honorary or of a 
buhstautial kind, arc violently asserital, and reiu ItTtni grievous 
to tiic rt^si of the community, in proportion us the asfaisfance 
of the military force is more evidently tK‘eessary to, and 
more frequently employed by, the governmont* Those 
things cannot bo otlicrwise 

^ Tlio genoralxty of tho people have fiotii curly times 1)0011 so little 
accustomod to soo any diqilny of force used to miluouco tho debates of 
the parliament, that tho attempt made by Charles tho First to soixe the 
five members, attended by a refcmuo of about two hundred servants, was 
the actual spark that set in a bla/e the heap of combuHtihlcB wlueh tho 
preceding contests had acammulatod I ho parlminont, fiom that fact, 
took a pretence to make military preparations in their turn , and then 
the civd war began. 
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KoWj if we look into tlie facts tkat take place in England, 
we shall find that quite a different order prevails from what 
is above described All courts of a military kind are under 
a constant subordination to the ordinary courts of law 
Officers who have abused them private power, though only 
in regard to their own soldiers, may be called to account 
before a coart of common law, and compelled to make proper 
satisfaction Even any flagrant abuse of authority com- 
mitted by members of courbs-martial, vhen sitting to judge 
their own people, and determine upon cases entirely of a 
military kind, makes them liable to the animadversion of the 
civil judge 

* A great number of instances might be adduced to piove tlic above- 
mentioned subjection of the inilitaiy to the civil powei I shall intro- 
duce one which is particulaily lemaikablc I met with it in the peiio- 
dical publications of tlie yeai 1746 

A lieutenant of inaimes, whose name was Fiye, had been charged, 
while in the West Indies, with contempt of ordeis, for having lefused, 
when oideied by the captain, to absist another lieutenant m cariymg 
another officer prisoner on board the ship the two lieutenants wished 
to have the ordei given in wilting !Foi tins, Lieutenant Liye was tried 
at Jamaica by a couit-martial, and sentenced to fifteen yeais’ imprison- 
ment, besides being declaiod incapable of seivmg the king lie was 
brought home , and Ins case (aftei being laid before the Piivy Council) 
appearing m a justifiable light, ho was leleased Some time after, he 
brought an action against Sir Clialonei Ogle, who had been president of 
the above court-martial, and had a verdict in Ins favour for one 
thousand pounds damages, as it was also proved that ho had been kept 
fourteen months m the most severe confinement hefoio he was brought 
to Ins trial The judge, moieovcr, nifoiiued him that lie was at liberty 
to bung his action against any of the members of the said court-martial 
he could meet wutli The following jiait of the afiau’ is still nioie re- 
markable — 

Upon apjfiieation made by Lieutenant Urj-c, Sir John Willcs, Lord 
Chief Justice of the Common Pleas, issued his writ against Adnmal 
Mayne and Captain Eentonc, two of the persons who had composed the 
above couit-martial, who happened to bo at that time in England, and 
were members of the court-martial that was then sitting at Uepiford, to 
determine on the afiair between Admirals Matthews and Lestook, of 
which Admiral Mayne w^as also president , and they were arrested im- 
mediately after the breakuig-up of the couit The other members 
resented higlily what they thought an insult , they met twice on the 
subject, and came to certain icsoiulions which the judge-advoeato was 
directed to deliver to the Board of Admiralty, in order to their being 
laid before the king In tlieso resolutions they demanded satisluc- 
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To tlie abo^o facts concerning tlie pre-eminence of tlie 
cimI over the inilitaiy at large, it is needless to add that all 
olibnccs con) nutted hy persons of the military profession in 
regard to mdiMdiials belonging to the other classes of the 
people, arc to lie dcteinniiied upon hy the civil judge Any 
use they may maho of their force, unless expressly antho- 
rised and directed hy the civil magistrate, let the occasion 
he what it may, makes them liable to ho convicted of 
murder for any life that may have been lost To allege the 
duties or customs of their profession, in extenuation of any 
oiieucc, IS a plea vhifh tlie judge will not so much as under- 
stand Whenever claimed hv the civil power, they must he 
delivered up immediately JN'or can it, in general, he said, 
that tlic countenance shown to the military profession hy 
the ruling })ov\er m the state has constantly been such as 
to iii.'.pire th(' hulk of the people wifch a disjiosition tamely 
to hiMi* tlimr acts of oppression, or to raise in magistrates 
and juries any degree of preposscssiou sulfieient to lead them 
always to determine with partiality lu then* favour ^ 


tioii for the high nisnlt on their prosideut, from all persons, how high 
soevci ni olJre, who Juue set on loot tins arrest, or in any degree ad- 
■viHod or promoted it ” — moreover eoin])laining, that, by the said airost, 
“the Older, dHcnpluic, and government of his Majesty’s aimics by sea 
were dissolved, and the sUtuto 13 Oai II made null and \oid ” 

Idio altinvations on that acinunt lasted some months At length the 
eourt-nmrlial thouglit it necossary to submit , and they sent to Lord 
Oluef Jiistieo Wdles a letter signed by the seventeen oillcers, adinuah 
and ( ommanders, who composed it, m whndi they aclnowledgod that 
“ the icMolutiuns of the IGth and 2l8t of May wore unjust and" nnwar- 
I ant able, and to ash pardon of las Lordship, and tho whole Court of 
Common Pleas, for tho mdignity ofTored to him and tlie court 

Ihis letter Judge WiUcs read m tho op(‘n court, and directed the 
same to be registered in the Komombrance Odice, “ as a memorial to 
tho present and future ages, that whoever sot themselves above tho law, 
will, m the end, find themsohes mistaken The letter from the court- 
maitial, and .fudge Wiiies’s acceptation, were inserted m the next Gfa- 
zette, I5th November, 17 i-G 

* Tho reader may see, m tho publications of the year 1770, the 
clamour that was raised on account of a general m tho army (General 
Oansell) having availed himself of the vicinity of his soldiers to prevent 
coHam Bhenirs officers from executing an arrest upon his person at 
Whitehall It, however, appeared that tho general had done nothing 
more than put forth a few of his men, in order to perplex and astonish 
tho shenff’s oilicors , and in the meantime he took an opportunity for 



298 


THE COliTSTITUTIOK OE EKGLAFD. 


The subjection of the military to the civil power, carried 
to that extent it is in England, is another characteristic and 
distinctive circamstance in the English government 

It IS sufficiently evident that a king does not look to his 
army for his support, who takes so little pains to bribe and 
unite it to his interest 

In general, if we consider all the different circiun stances 
in the English government, we shall find that the army 
cannot procure to the sovereign anv permanent strength — 
any strength upon which he can rely, — and from it expect 
the success of any future and distant measures 

The public notoriety of the debates in parliament induces 
all individuals, soldiers as well as others, to pay some atten- 
tion to political subjects, and the liberty of speaking, 
printing, and intriguing, being extended to every order of 
the nation by whom they are surrounded, makes tliem liable 
to imbibe every notion that may be directly contrary to the 
views of that power which maintains them. 

The case would be still worse if the sovereign should 
engage in a contest with a very numerous part of the nation 
The general concern i;vould increase m proportion to the 
vehemence of the parliamentary debates inclivi duals, in all 
the different classes of the public, would try their eloquence 
on the same subjects , and this eloquence would ho in great 
measure exerted, during such interesting times, m making 
converts of the soldiery, these evils the sovereign could not 
obviate, nor even now, till it should he in every respect too late 
A prince, engaged in the contest we suppose, would scarcely 
have completed his hist preparations, — his project would 
scarcely he half ripe for execution, — before his army would 
be taken from him And the more powerful tins army 
might be, the more adequate, seemingly, from its niiinbers, 
to the task it is mtended for, the more open it would ho to 
the danger we mention. 

Of tins, James the Second made a very remarkable expe- 
riment He had augmented his army to the numher of 
thuiy thousand. But when the day came in which their 
supporfc was to have been useful to him, some deserted to 

himself to slip out of tlie way The Yiolent clamour we mention was 
no doubt owing to the paity spiiit of the time , but it neverthclcsa 
shows what the notions of the bulk of the people were on the subject. 
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tlic enemy, others threw clown their orms and those who 
continued to stand together, showed moi'e inclination to he 
spectators of, than agents m, the contest In short, he 
gave all over for lost, without making any trial of their 
assistance ^ 

From all the facts before mentioned, it is evident that the 
power of the crown, in England, rests upon foundations 
quite peculiar to itself, and that its security and strength 
are obtained by means totally different from those by which 

^ The army made loud rejoicings on the clay of the acquittal of ilie 
bishops, even m the piesence of the king, who had purposely repauecl 
to Hounslow Heath on that day He had not been able to bung a 
single regiment to declare an appiobation of his mcasuies m legard to 
the test and penal statutes The celebrated ballad, “ Lero, leio, hllibu- 
lero,” which is rcpoitcd 1o have had such an influence on the minds of 
the pco})lo at lliat time, and of which Bisho]-) Jiurnet says, “ Never, 
perhaps, so slight a thing had so great an cubet,” originated m the 
army “the whole army, and at last people botii in city and country, 
•weio perpetually singing it ” 

To a kmg of England, engaged m a project against public libeity, a 
numerous amiy, ready lorinod beioreliand, must, in the present situa- 
tion of tluiigs, prove a very great impediment, he enunot give his 
attention to tJie proper management of it ilie less so, as his measures 
for ihai purpose must oiten be contradictoiy to those he is to pursue 
w itli the re»t of the people 

H a king ol England, wishing io set aside the present consUtulion, 
and io assimiitiie hia power to that of tlic other soveicigns of Euiope, 
should do me the honour to coiisult me as to the means ol obtaining 
success, I would recommend to Inm, as his first picparatoiy step, and 
before his real project is oven suspected, to disband his army, keeping 
only a strong guaid, not exceeding twelve bundled men This done, 
ho might, by moans of the weight and advantages of his place, set him- 
self about undermining such constitutional laws as he dislikes , using 
as much tomiier as ho can, that he may ha\o tho more time to proceed 
And wlien at length things should bo brought to a ciisis, then I would 
advise him to form another army, out of those friends or class of the 
people whom tho turn and incidintb of the preceding contests wdl have 
linked and riveted to Ins interest with this aimy be might now take 
his chance the rest would depend on lus generalship, and even m a 
great measure on his bare reputation m that respect. 

In ofibrmg my advic-e to tho king of England, I would, however, 
conclude with observing to him, that his situation is as advantageous to 
the full as that of any king upon earth, and, upon tlie whole, that all 
the advantages which can arise from the success of Ins plan cannot make 
It worth lus while to undertake it. 
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the same advantages are so incompletely procured, and so 
dearly paid for, in other countries 

It is without the assistance of an armed force that the 
crown, in England, is able to manifest that dauntless inde- 
pendence on particular individuals, or whole classes of them, 
with wdiich it discharges its legal functions and duties 
"Without the assistance of an armed force, it is able to coun- 
terbalance the extensive and unrestrained freedom of the 
people, and to exert that resisting strength which constantly 
keeps increasing in a superior proportion to the force by 
which it IS opposed, — that ballasting power by which, m the 
midst of boisterous winds and gales, it recovers and rights 
again the vessel of the state ^ 

It IS from the civil branch of its oiBce the Crown derives 
that strength by which it subdues even the military powmr, 
and keeps it in a state of subjection to the laws unexampled 
in any other country It is from a happy arrangement of 
things it derives that uninterrupted steadiness, that invisible 
solidity, which procure to the subject both so certain a pro- 
tection, and so extensive a freedom It is from the nation 
it receives the force with which it governs the nation Its 
resources are olheul energy, and not compulsion, — free 
action, and not fear, — and it contmnes to reign through the 
political drama, the struggle of the voluntary passions of 
those who pay obedience to it f 

* There are many circumstances m the English govoinmciit, which 
those peraons who wish for speculative meliorations, such as pailia- 
meutary refoim, or other changes of a lihe kind, do not perhaps think 
of taking into consideration If so, they are, m their proceedings, m 
danger of meddling with a number of stimgs, the existence of which 
they do not suspect While they only mean leformation and improve- 
ment, they are in danger of removing the talisman on which the existence 
of the fabiic depends , or, like the daughter of King ISfisus, of cutting 
off the fatal hair with which the fate ot the city is connected 

t Many persons, satisfied with seeing the elevation and upper parts 
of a building, think it immaterial to give a look under ground and notice 
the foundation Those readers, therefore, who choose, may consider 
the long chapter that has just been concluded as a kind of foreign 
digression, or parenthesis, in the course of the work 

[This chapter is written with great ability , but Do Eolmo dwells 
far more on the indivisibility of the Crown, and on the mildness, equity, 
and at the same time energy, of tlieUutish government and institutions, 
than 18 consistent with facts 

As to the sovereign, no one has, during more than a century and a 
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CHAPTEE XYIII. 

HOW 3?AE THE EXAMPLES OF XiTIOXS WHO HATE LOST THEIE LIBEETY 
ABE APPLICABLE TO ENQ-LANB 

Etert government (fhose miters observe, who have treated 
on these subjects) containing within itself the eflicient cause 
of its nun, a cause which is esscntiallj connected with those 
voiy circumstances that had produced its prosperity; the 
advantages attending the English government cannot there- 
fore, according to those writers, exempt it from that latent 
defect wluch is secretly working its ruin , and M de Mon- 
tesquieu, giving his opinion both of the cause and the effect, 
says, that the English constitution will lose its liberty, will 
perish “ lla\ e not Home, Lacedannon, and Carthage pe- 
rished ? Ji Will perish when the legislative power shall have 
boeomo more corrupt than the executive 

half, attempied to invade its prerogative , nor has there hcen any occa- 
sion 1o abridge that prorog<itive smeo the contract made vith Wilham 
ilie Third, in 1G88 Jiiit that n musters and cabinets have, bmeo that 
period, committed unjust meahuies, and even arbitrary actb, it would be 
imposHible to deny It was with difficulty that Walpole escaped being 
impeached, yet he was a ])aeillc statesman mdustij, trade, and naM- 
gaiion llourisliod under ins afhmiiistialion he did not add to the 
national debt there were many w^orso ministers yet lie did not 
scru])le to eorrui)!- the Coinnious, and neither he noi JJolmgbroke 
would have hesitated m sending a jiamphlotcer to prison —-Ed 

Tho extraoi (Unary Ircedom which he asserts that individuals enjoy 
under the Biitish constitution is perfectly just il conipai eel with tho 
8tat(‘ of Franco, Glcrinany, Italy, and other states at that period, or even 
at the present day. But there have oceuiTcd arbitrary crown prosecu- 
tions, arrests, and imprisonments, m Ei^gland, Scotland, and Ireland, 
even as late as until the last yeais of 61-eorgo HI Major Cartwright, 
Sir Charles Wolsely, Sir Francis Burdett, and some others, were im- 
prisoned not on very clear charges Muir, Palmer, and Skirving, were 
most unlawfully prosecuted and punished m Edinburgh Such prose- 
cutions would not, m the present day, bo endured by tho nation , and 
while we contend that all men ought to bo punished for transgressing 
the laws, we can never justify any arbitrary construction of the laws, or 
of tho executive power. If any man, in 1848, had attempted to disturb 
the public tranquillity, we would bo among the first who would contend 
that they ought to be adequately punished — Ed'] 

^ Bo liolnie refutes the comparison between those ancient repubhes 
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Thous^li I do by no means pretend that any bnnian esta- 
can escape the fate to which we see every thing 
in natiu’e IS subject, nor am I so far prejudiced by the sense 
1 ciiteriaiii of the great advantages of the English govern- 
ment, as to reckon among them that of eternity, — I will, 
however, observe in general, that as it differs by its structure 
and resources from all those with ivhich history makes us ac- 
quainicd, so it cannot be said to be liable to the same danger 
To judge of one from the other, is to judge by analogy where 
no analogy is to be found : and iny respect for the author I 
have cpioted will not preclude me from saying that his 
opiuiun has not the same weight with me on this occasion 
tinit it has on many others 

Having neglected, as indeed all systematic wTiters npon 
politics have done, to inquire attentively into the real foun- 
dations of powder and of government among mankind, the 
pi*n icq lies he lays dowm are not always so dear, or even so 
jiisi, as wo might have expected from a man of so acute a 
giamis When he speaks of England, for instance, his ob- 
hi*rvations arc much too general and though he had fre- 
qiumi opportunities of converbing with men who had been 
[x'rhoually concerned in the public alfairs of this country, 
and lu‘ had heeu himself an eye-wutness of the operations of 
the, English government, yet, when he attempts to describe 
it, hi‘ ratheu’ tells us what he conjectured than what he saw^. 

The (‘\ampl(‘H he quotes, and the causes of dissolution w Inch 
he assigns, jiarticularly confirm this observation The govern- 
iiicui of Uom(‘, to speak of the one which, having gradually, 
and as it were of itself, fallen to rum, may afford matter for 
e\a(i rinsoning, had no relation to that of England. The 
lioiiiun ])eoplt‘ were not, in the later ages of the cominon- 
wcaiUi, a, people of citizens but of conquerors, Eome was 
not a H{,atiq hut the head of a state. Ey the immensity of 
its con(fU(‘His, it came in time to ho m a manner only an 
{ic('t‘rt.nury [)urt of its own empire Its powder hccaiue so 
griaii, Hint, after having conferred it, it was at length no 
iongiu* a!)l(i to resume it : and from that moment it becante 


iiutl t'lsglimd widi admirable logical force Happily we now live in an 
wilt n, in (Sreai Britain, neither the cvocutive, the judicial, or legis- 
iiitive poweri arc corrupt —Hd 
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itself subjected to it, for tbe same reason that tbe provinces 
vcre so 

Tlie fall of Eomo, therefore, vas an event peculiar to its 
situation , and the change of manners v Inch accelerated this 
fail had also an effecb which it could not have had but in 
that same situation. Men who had drawn to themselves 
all the riches of the world, could no longer be content with 
the supper of Eabnciiis, or with the cottage of Cincmnatus 
The people wdio were masters of all the corn of Sicily and 
Africa were no longer obliged to plunder their neighbours. 
All possible enemies, besides, being exterminated, Eome, 
whoso power was military, ceased to be an army , and that 
was the lera of lier corruption , if, indeed, we ought to give 
tliat name to what was the inevitable consequence of the 
nature of things 

In a word, Eome was destined to lose her liberty when 
she lost h(T empire , and she was destined to lose her empire, 
wbonover she sliould begin to enjoy it 

But England forms a society founded upon principles 
entirely diilerent, iioro, all liberty and pow'^er are not 
accumulated as it were in one point, so as to leave, every 
whume else, only slavery and imseiy, conseqaently only seeds 
of division and secret animosity. I'rom one end of the 
island to the other the same law^s take jdaco, and the same 
mtorestH prevail the whole nation, besides, equally conciu's 
in the framing of tlie government , no one pari, tberelore, 
has cause to fear that the other parts wuil suddenly supply 
the noc(‘ssary forces to destroy its liberty • and the whole 
have, of course, no occasion for those tbrocious kinds of 
vlriuo which arc indispensably necessary to those who, from 
the situation to which they have brought themselves, are 
continually exposed to dangers, and, after having invaded 
every thing, nuist abstain from every thing. 

The situation of the people of England, therefore, essen- 
tially ddlers from that of the people of Borne. The forin 
of the English govorinnont docs not diifcr less from that of 
the Eoman republic : and the great advantages it has over 
the latter for preserving the liberty of the licople from 
min, have been described at length in the course of this 
W'ork 

Thus, for instance, the ruin of the Bo man republic was 
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pniieipally brought about by the exorbitant pouter to wliicb 
several ot its citizens were successively enabled to rise 
In the latter times of the coinmonweaitlij those citizens 
went so far as to divide among themselves the dominions 
of the republic in much the same manner as they might 
have done lands of their own. And to them others m a 
short time succeeded, who not only did the same, but even 
proceeded to such a degree of tyraiiuical insolence, as 
to make cessions to each other, by express and formal 
compacts, of the lives of thousands of their fellow- 
citizens Blit tlic great and constant authority and w eight 
of the crown, in England, prevent, in their very begimning 
(as we have seen), all misfortunes of this kind , and the 
reader may recollect wAaL lias been said before on that 
subject 

jit last the rum of the republic, as every one knows, was 
completed One of those pow^erful citizens to whom we 
alluded, in process of time found means to exterminate all 
his competitors , he immediately assumed the whole power 
of the state, and erected an arbitrary monarchy But such 
a sudden and violent establishment of monarchical powxT, 
and all the fatal consequences that would result fiom such 
an event, arc calamities which cannot take place m England 
That kind of powxr has here existed for ages it is circum- 
scribed by fixed laws, and established upon regular and 
wxll-known foundations 

'Not is there any great danger that this power may, by 
means of those legal prerogatives it already possesses, sud- 
denly assume otheis, and at last openly make itself absolute. 
The important privilege of granting to the crown its neces- 
sary supplies, we have heioie observed, is vested in the 
nation and how extensive soever the prerogatives of a 
king of England may be, it constantly lies in the powxr of 
his people either to grant or deny him the means of exer- 
cismg them 

This right, possessed by the people of England, consti- 
tutes the gieat diilerence between them and ail the 
other nations that live under monarchical governments. 
It likewise gives them a great advantage over such as 
are formed into republican states, and confers on them 
a mean of influencing the conduct of the government, 
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Bot only more effectual, but also (wbicbis more m pomi 
to the subject of this chapter) incomparably more lasting 
and secure than those reserved to the people, m the states 
we mention 

In those states, the political rights 'v^hicli usually fall to 
the share of the people are those of voting in general 
assemblies, either when laws are to be enacted, or magis- 
trates to be elected. But as the advantages arising from 
these general rights of giving votes are never very clearly 
ascertained by tiie generality of the people, so neither are 
the consequences attending particular forms or modes of 
giving these votes generally and comjiletely understood 
They accordingly never entertain any strong and constant 
preference for one method rather than another , and hence 
it always proves too easy a thing in republican states, either 
by insidious proposals made at particular times to the people, 
or by well-contrived precedents, or other means, hrst to 
reduce their political privileges to mere ceremonies and 
forms, and, at last, entirely to abolish them. 

Thus, in the Eoman republic, the mode which was con- 
stantly in use for about one hundred and fifty years, of 
dividing tlio citizens into oenhmm v-hen they gave their votes, 
rednc(‘d the riglit of the greater part of them, during that 
time, to little more than a shadow. After the mode of 
dividing them by tribes liad been introduced by the tribunes, 
the bulk of citizens indeed were not, when it used, 
under so greijLt a disadvaniago as before, but yet the great 
privileges excriased by tlie magistrates in all the public 
assemblies, the powder they assumed of moving the citizens 
out of one tribe into another, and a numlicr of other cir- 
cumstances, continued to render the rights of the citizens 
more and more inefficient: and in fact we do not 
find that when those rights were at last entirely taken 
from them, they expressed any very great degree of 
discontent, 

In Sweden (the former government of which partook 
much of the republican form) the right allotted to the 
people in the government was that of sending deputies to 
the general states of the kingdom, who were to give their 
votes oil the resolutions that were to he taken in tliat assem- 
bly. But the privilege of tbo people of sending such 
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deputies was, m tlie first place, greatly dimimslied by some 
essential disadvantages under which these deputies were 
placed with respect to the body, or 0 Tdei\ of the nobles. 
The same privilege of the people was farther lessened by 
their deputies being deprived ot the right of freely laying 
their different proposals before the states, for their assent or 
dissent ; and by vesting the exclusive right of framing such 
proposals in a private assembly, vihich was called the secret 
committee Again, the right allowed to the order of the 
nobles, of having a number of members in tins secret 
committee double to that of all the other orders taken 
together, rendered the rights of the people still more 
ineffectual At the last revolution, the rights we 
mention were m a manner taken from the people ; and 
they do not seem to have made any great efforts to preserve 
them * 

But the situation of affairs in England is totally ddferont 
from that wdiich we have just described The political rights 
of the people are inseparably coimectod with the right of 
property — with a right which it is as diflieult to invalidate 
by artifice, as it is dangerous to attack by force, aiul w Inch 
we see that the most arbitrary kings, in the full career of then* 
power, have never offered to violate without the greatest 
precautions A king of England who would enslave lus 
people, must begin with doing, for his first act, wdiat all 
other kings reserve for the last , and ho cannot attempt to 
deprive his subjects of their political privileges, witliout 
declaring war against the whole nation at the same time, and 
attacking every individual at once in his most permanent 
and his best understood interest. 

The mean possessed by the people of England, of in- 
finencing the conduct of the government, is not only in a 
manner secure against any danger of being taken from them . 
it IS moreover attended with another advantage of the 
greatest importance ; which is that of conferring naturally, 

J might have produced examples of a number of republican states, 
in which the people liave been brought, at one time or other, to Submit 
to the loss of their political privileges In the Venetian republic, for 
mstanee, the right, long vested exclusively m a certain number of famh 
lies, —of enacting laws, and electing the doge and other magistrates,— 
was origindly enjoyed by the whole people. 
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and as it were necessarily, on those to whom they intrust 
the care of their interests, the great privilege we have before 
described, of debating among themselves whatever questions 
they deem conducive to tlio good of their constituents, and 
of framing whatever questions they think proper, and in 
what terms they choose 

This privilege of starting new subjects of deliberation, 
and, m short, of propoimding in the business of legisla- 
tion, which, in England, is allotted to the represeiitaiives 
of tlie people, forms another capital dilference betrieen the 
English constitution, and the government of other free states, 
rvhether limited monarchies or commonwealths, and prevents 
that which, in those states, proves a most effectual mean of 
subverting the laws favourable to public liberty, — namely, 
tbe undermining of these la\\s by the precedents and artful 
practices of those who arc invested 'with the executive power 
in the government. 

In th(‘ states we mention, the active share, or the Imsmoss 
of propomnling^ in legislation, being over allotted to those 
persons arc invested with the executive authority, they 
not only possess a general power, by means of insidious and 
well-iimed ])ro])Osals maxle to the people, of getting those 
laws repealed which setlKniiids to their authority; but when 
they do not choose openiv to discover their ■vMshes m that 
resjieet, or perha-ps are (‘veu afraid of fading in the attempt, 
they hme another resource, which, though hIowct m its 
operaiaon, is no less (dleciual in the issue, l^ey neglect to 
execute those laws which they dislike, or deny the beneht of 
them to tbe separate straggling individnals who claim it, 
and, 111 short, introdm'e practices that arc directly re- 
pugnant to them. Those practices in courp of time 
become respectable usages, and at length obtain the force 
of laws. 

The people, even where they are allowed a share in legisla- 
tion, being byot passive lu ilio (‘verciso of it, have no oppor- 
tunities of framing new iirovisions by which to remove these 
spurious practices or regulations, and declap what the law 
in reality is, The only resource of the citiisons, in such a 
state of things, is either to lie perpetually cavilling, or openly 
to oppose : and, alw'ays exerting themselves either too soon 
or too late, they cannot come forth to defend their liberty 
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•Without luclirrmg the charge, either of disaffection, or of 
rebellion. 

And while the whole class of politicians, who are con- 
stantlj alluding to the usual forms of limited governments, 
agree in deciding that freedom, when once lost, cannot be 
recovered,^ it happens that the maxim pnncApns obsta, which 
they look upon as the safeguard of liberty, and which they 
accordingly never cease to recommend, besides its requiring 
a degree of watchfulness incompatible with the situation of 
the people, is m a maimer impracticable 

But the operation of preferring grievances, which in 
other governments is a constant forerunner of public com- 
motions, and that of framing new law remedies, which is so 
jealously secured to the ruling powers of the state, are, in 
England, the constitutional and appropriated ohiccs of the 
representatives of the people 

How long soever the people may have remained in a 
state of supineness, as to their most valuable interests, 
whatever may have been the neglect and even the errors of 
their representatives, the instant the latter come either to 
see these errors, or to have a sense of their duty, they pro- 
ceed, by means of the privilege we mention, to abolish those 
abuses or practices which, during the preceding years, had 
taken place of the laws To how low soever a state public 
liberty may happen to be reduced, they take it whore tlicy 
find it, lead it hack through the same path, and to the sanio 
point from which it had been compelled to retreat ; and tbo 
ruling power, whatever its usurpations may have been, — 
how far soever it may have overflowed its banks, — is ever 
brought hack to its old limits 

To^ the exertions of the privilege we mention, were owing 
the frequent confirmations and elucidations of the Great 
Charter that took place in different reigns. By means of 
the same privilege the act was repealed, without public 
commotion, which had enacted that the King’s proclamation 

^ “ Ye free nations remember this maxim Freedom may be acquired, 
but it cannot be recovered ” — Rousseau’s Social Contract, chap via 

[This IS a sonorous maxim, but it does not hold true vuth regard to 
England The ancient Anglo Saxon and Anglo-Scanclmavmn liberty, 
and even the Saxon laws, were subverted by the Norman kings j but 
they were gradually recovered by the English nation.^ AW ] 
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should have the force of law bj this act public liberty 
seemed to be irretrievably lost , and the parliament which 
passed it seemed to have done what the Danish nation did 
about a century afterwards The same privilege procured 
the peaceable abolition of the Court of Star-chainberj — a 
court which, though in itself illegal, had grown to be so 
respected through the length of time it had been sutfered 
to exist, that it seemed to have for ever fixed and riveted the 
unlawful authority it conferred on the crowm. By the same 
means was set aside the power which the privy council had 
assumed of imprisoning the subject without admitting to 
bail, or even mentioning any cause This power w as, in 
the first instance, declared illegal by the Petition of Uight ; 
and the attempts of both the crowm and the judges to in- 
validate this declaration, by introducing or maintaining 
practices that were derogatory to it, were as often obviated, 
in a peaceable manner, by fresh declarations, and, m the 
end, by the celebrated Habeas Corpus act.*^ 

I shall take this opportunity of observing, in general, how 
the difiercnt parts of the English government mutually assist 
and support each other. It is because the whole executive 
authority of the state is vested in the crown, that the people 
may without danger delc^gato the care of their liberty to re- 
presentatives ; it is because they share m the government 
only through these representatives, that they arc enabled to 
possess the great advantage arising from framing and pro- 
posing now laws hut for this purpose it is again absolutely 
necessary that a correspondent prerogative of the Crown^ 

* The case of gonoral warrants may also be mentioned as an instance. 
The iHBuing of such warrants, witli the naino of tlio person to bo arrested 
loft blank, was a ])ractico that liad boon followed by tlio socrotaries of 
state for above sixty years In a government ddferontly constituted, 
that is, in a govommont in which the magwiratos, or exooutivo power, 
should have been possossod ol the ketj of legislation, it is difficult to say 
how the contest might have been terminated , those magistrates would 
have been but indifferently inolmod to frame and bring forth a declara- 
tion which would abridge their assumed authority. In the republic of 
dimeva, the magistracy, instead of rescinding the judgment against 
Boussoau, of which the citizens complained, ‘ chose rather oiynly to 
avow the maxim, that standing us$s were vaiid derogations from the 
written law, and ought to supersede This rendered the clamour 
more violent than before. 
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that IS to say, a mto of extraordinary power, shoald exist in 
the state 

It IS, on the other hand, hecause the balance of the people 
IS placed in the right of granting to the crown its necessary 
supplies, that the latter may, without danger, be intrusted 
with the great authority we mention ; and that the right, for 
instance, which is vested in it, of judging of the proper time 
for calling and dissolving parliaments (a right absolutely 
necessary to its preservation*) may exist without producing, 
the rum of public liberty The most singular 
government upon earth, and which has earned hxrthest the 
liberty of the individual, was in danger of total destruction, 
when Bartholomew Columbus was on his passage to England, 
to teach Henry the Seventh the way to Mexico and Peru 

As a conclusion of this subject (which might open a field 
for speculation without end) I shall take notice of an advan- 
tage peculiar to the English government, and which, more 
than any other we could mention, must contribute to its 
duration. All the political passions of mankind, if w^e 
attend to it, are satisfied and provided for in the English 
government , and whether we look at the monarchical, the 
aristocratical, or the democratical part of it, we find all those 
powers already settled in it m a regular manner, w hicli have 
an unavoidable tendency to arise, at one time or other, in all 
human societies 

If we could for au instant suppose that the English form 
of government, mstead of having been the effect of a con- 
currence of fortunate circumstances, had been established 
from a settled plan by a man who had discovered, before- 
hand and by reasoning, all those advantages resulting from 
it which we now perceive from experience, and had under- 
taken to point them out to other men capable of judging of 
what he said to them, the following is, most hkely, the 
manner in which he would have expressed himself 

Nothing is more chimerical (he might have said) than a 
state either of total equality, or total liberty, amongst man- 
kind In aU. societies of men, some power will necessarily 
arise This power, after gradually becoming confined to a 

* As affairs are situated in England, the dissolution of a Parhamont 
on the part of the Crown is no more than an appeal either to the people 
themselves, or to another Parliament. ^ 
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smaller number of persons, will, by a like necessity, at last 
fall into tbe bands ot a single leader ; and these two effects 
(of w^hicb you may see constant examples in history) arising 
from the ambition of one part of mankind, and from the 
various affections and passions of the other, are absolutely 
unavoidable 

“ Let us, therefore, admit this evil at once, since it is im- 
possible to avoid it Let us, of ourselves, establish a chief 
among us, since we must, some time or other, submit to one , 
wo shall, by this step, effectually prevent the confliets that 
would arise among the competitors for that station But 
let us, above all, avoid plurality ; lest one of the chiefs, after 
successively raising himself on the ruin of Ins rivals, should, 
in the end, establish despotism, and that through a tram of 
incidents the most pernicious to the nation 

“ Let us even give him every thing wo can confer without 
endangermg our security Lot us call him our sovereign , 
let us make him consider the state as being Ins own patri- 
mony ; lot iis grant him, in short, such personal privileges as 
none of us can ever hope to rival him in ; and ve shall find 
that those things which wo were at first inclined to consider 
as a greah evil, will be in reality a source of advantage to the 
commuiiit} Wo shall bo the better able to set bounds to 
that power which w'e shall liavo thus asceitamed and fixed m 
one ])lacc Wcshailthus rondormore interested themaiiw horn 
wo shall have put in possession of so many advantages, iix 
the faithful discharges of his duty, and w^o shall procure, for 
each of us, a powerful prote^ctor at home, and for the whole 
community, a defender against foreign enemies, superior to 
ail possibh^ temptation of betraying his coiiuiry 

You may also have observed (he might continue) that in 
all states there naturally arise around the person or persons, 
who arc invc'sied with the public powi^r, a class of men, who, 
without having any actual share in that power, yet partake 
of its lustre,— who pretiauling to be distinguished from the 
rest of tlio community, do from that very circumstance 
bef^ome distinguished from it ; and this distinction, though 
only matter of opinion, and at first thus surreptitiously ob- 
taiinal, yet may become in time the source of very grievous 
effects. 

“ Lei iLs therefore regulate this evil, which we cannot 
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entirely prevent Let us establish this class of men, who 
would otherwise grow up among us without our knowledge, 
and gradually acquire the most pernicious privileges Let 
us grant them distinctions that are visible ajid clearly ascer- 
tained their nature wull thus be the better undesrtood, and 
they will of course be much less likely to become dangerous 
Ey the same means, also, we shall preclude all other persons 
from the hopes of usurping them. As to pretend to distinc- 
tions can thenceforward be no longer a title to obtain them, 
every one who shall not bn expressly included in their number 
must continue to confess himself one of the people , and, 
just as we said before, ‘ Let us choose ourselves one master, 
that we may not have fifty/ we may now say, Let us esta- 
blish three hundred lords, that we may not have ton thousand 
nobles ’ 

‘‘Besides, our pride willbeiterreconcile itself to asn])(‘riority 
which it will no longer think of disputing. Nay, as tlicy 
will themselves see that we are beforehand in acknowledging 
it, they w ill think themselves under no necessity of being 
insolent to furnish us a proof of it. Secure as to thmr pri- 
vileges, ail violent measures on their part for mainiaimng, 
and at last perhaps extending them, will be prtwented • they 
will never combine with any degree of vehemence, but wlien 
they really have cause to think themselves in danger , and by 
having made them indisputably groat men, wo shall have a 
chance of often seeing them behave like modest and virUious 
citizens. 

“In fine, by being united m a regular assembly, iliey will 
form an intermediate body in the state, — that is to say, a 
very useful part of the government 

“ It is also necessary (our reasoning lawgiver might add) 
that we, the people, should have an influence upon govinm- 
ment it is necessary for our own security ; it is no less 
necessary for the security of the government itself, Bui 
experience must have taught you, at the same time, that a 
great body of men cannot act, without being, though ilioy* 
are not aware of it, the instruments of the designs of a small 
number of persons , and that the power of the people is 
never any thing but the power of a few leaders, who (thoiigli 
it may be impossible to tell when or how) have found means 
to secure to themselves the direction of its exercise. 
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“Let us, tlicrefore, "be also beforehand with this other m- 
convemence Let us effect openly what would otherwise 
talce place in secret Let us intrust our power, before it be 
taken from us by address Those whom we shah have ex- 
pressly made the depositories of it, being freed from any 
anxious care about supporting themselves, wall have no object 
but to render it useful They will stand in awe of us the 
more, because tliey wmll know that they have not imposed 
upon us , and instead of a small number of leaders, who 
w ould imagine they derive their whole importance from their 
o\\ n dexterity, w^o shall have express and ackno\^ledgGd re- 
presentatives, who w ill be accountable to us for the evils of 
the state 

“ But, above all, by forming our go-vernment with a smaU 
number of persons, we shall prevent any disorder that may 
take place in it from ever becoming dangerously extensive 
Nay more, wm shall render it capable of such iiiesfcnnable 
combinations and resources, as would be utterly impossible 
ni tlie government of all, which never can be anything but 
uproar and confusion. 

“ In short, by expressly divesting ourselves of a powder, of 
%vbieh we should, at best, have only an apparent enjoyment, 
w e shall ])c‘ entitled to make eouditions for ourselves , wo will 
insist that our liberty be augmented, w^e will, above all, 
restn’ve to ourselves the right of watching and ccasurmg that 
admniisiraiion which will have been established by our own 
consent. We Hhail the bctti*r see its faults, bticause we 
shall bo only sptmiators of it wo shall correct tliem tlio 
betitT, bc'caiise wc shall not have personally concurred in its 
operations 

The English constitution being founded upon such prm- 
eiplt^s as those wo have just described, no true comparison 
can bo made between it and the government of any other 
state; and since it evidently secures, not only the liberty, 

* He might have added,— wo will not seek to eomjioraot nature, 
hutratlujrto follow it, we Bhall bo able to procure ourselves a mild 
legwlation Let us not be without cause afraid of the power of one man , 
we shall have no nood kthcr of a Tarpeian rock, or of a council oi ten. 
Having expressly allowed to tbo people a liberty to inquire into the 
comiuet ot government, and to endeavour to correct it, we shall need 
neither state-prisonH, nor secret mfonners*” 
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but the general satisfaction, in all respects, of those who are 
subject to it, in a much greater degree than any other 
government ever did, this consideration alone affords suili- 
cient ground to conclude, without looking farther, that it is 
also more likely to be preserved from ruin 

And indeed we may observe the remarkable manner in 
which it has been maintained in the midst of such general 
commotions as seemed to lead to its una\oidablc destruction. 
It rose again, we sec, after the wars between ^Henry the 
Third and his barons, — after the usurpation of Henry the 
Tourth, — and after the long and bloody contentions betw'een 
the Houses of York and Lancaster. Nay, though totally 
destroyed m appearance after the fall of diaries tlie Fir^t, 
and though the greatest efforts had been madti to establish 
another form of government in ifcs stead, yet no sooner was 
Charles the Second called over, than the constituiion was re- 
established upon all its ancient foundations * 

* The monarchy was re-cstabliBhccl, and with iho (jahnl mmisiry ihe 
government in tins, and again in the icign of ffunes II , was a tyranny 
When Charles II shut up the Exchccpicr, he roniimtted an arbitrary 
robbery Let us hear what Mr. Hox says ol this monarch — 

“ The reign of Charles II forms one of the most singular as well as 
one of tho most important periods of history 1 1 is the era of good laa s 
and bad government Tho abolition of tlio Court of Wards, the n‘p(‘al 
of the writ De Jleretico Comburendo, tho Triemnal Parlmment bill, tho 
estabbshment of the rights of the House of Commons m reg<ml to 
impeachment, the expiration of tho Licence A(‘t, and, above all, the 
glorious statute of Habeas Corpus, have th(‘rcibro mduci'd a modern 
writer of great eminence to fix tho year K>79 us tho period at. which our 
constitution had arrived at its greatest theoretical perfection , but he 
owns, 111 a short note upon tho );)asbago alluded to, that t]i(‘ times imnu*- 
diately following were times of great jiractieal oppression What, a 
field for meditation does tins short observation from such a man fm msh ’ 
What reflections does it not suggest to a tlimhmg muid, upon the metll- 
cacy of human laws and the imperfection of human eonstitulioim! We 
are called from the contemplation of the progress of our ( onsf it uf ion, mid 
our attention fixed with the most minute accuracy to a partundar point, 
when it IS said to have risen to its utmost perfection* Here we are, 
then, at iho best moment of the best constitution that, ever Iminan wis- 
dom framed What follows ? A tune of opprosMion and mis(»ry i not 
ansing from external or accidental cnuscH, such as war, pestilence, or 
famine, nor even from any such alteration of the laws as might be sup- 
posed to impair this boasted porfoction ; but from a corrupt and wiekcd 
administration, which all the so much admired chocks of tho coiistita- 
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However, as wliat lias not Impponed at one time may 
happen at another, future revolutions (events which no form 
of government can totally prevent) may perhaps end in a 
different manner from thatin which past ones have terminated, 
Hew combinations may possibly take place among the then 
ruling pow ers of the state, of such a nature as to prevent the 
constitution, when peace shall he restored to the nation, 
from settling again upon its ancient and genuine foundations 
and it would certainly he a very bold assertion to alErm, that 
both the outward form, and the true spirit of the English 
government, would again he preserved from destruction, if 
the same dangers to which they have in former times been 
opposed should again happen to take place 

Hay, such fatal changes as those wm mention may be in- 
troduced even 111 quiet times, or, at least, by means in 
appearance peaceable and constitutional Advantages, for 
instance, may bo taken by particular actions, either of the 
feeble capacity, or of the misconduct of some future king 
Temporary prepossessions of the people may he so artfully 
managed as to make them concur in doing what will prove 
afterwards the rum of their own liberty Plans of apparent 
improvenumt m Ihe eoustitutioii, forwarded by men wdio, 
though with good intentions, shall proceed without a due 
kuowltMlge of tile true jirinciples and foundations of govein- 
numt, may product^ {dhaffs quitc^ contrary to those winch 
were iuimnksd, and in reality pa\c the way to its nun A 


tien W(*re not able to prevent TIow vain, tlien — bow idle— bow pro- 
EumplueuH iH the opinion, tbai laws can do every tiling , anUiow weak 
and ifcrmeums the ninxini toimded upon it, that nioasui'cs, jili are 
to be attioided to ” — History of dames U. ]> 21 — IM 

How logual and praetieal * Without the prcqKjr men, we never can 
have good namsnn'h Tlie bent and most eouHtitatumnl meaHuros would 
fad ni iiio liands oi’ an nuapable adninuHtraiion 1110 opinions of Mr, 
Pox ani very iniiruelive at the tune wc writo.— i^Vt 

* InHt(»tt(i of looking for tlu* prineipleH of polities in tlicir true sources, 
that is to wiy, in ihe nature of the alleidaons of mankind, and of those 
aaered t icH lly which they are united m a wfato of soeiety, men have 
treated t.liat wienee in the Hiutie maimer aa they did natural philosophy 
in the timo ol Afwtotle, continually recarrnig to occult causes and prm- 
ciph'H, from wlucii no useful cmiseipienco could be drawn Tims, m 
order to ground particular asHcrticms, they have much used tho word 
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Tbe crown, on tbe other hand, may, by the acquisition of 
foreign dominions,^ acquire a fatal independency on tlie 
people : and if, without entering into any farther particulars 
on this subject, I were required to point out the principal 
events which would, if they were ever to happen, prove im- 
mediately the ruin of the English government, I would say, 
— The English government will be no more, either when the 
Crown shall become independent on the nation for its supplies, 
or when the representatives of the people shall begin to share 
m the executive authority f 

constitution in a pel sonal sense, the covistitution loves^ the const if utton 
Joihds^ and the like At other times they hare had recourse to liimvh 
in order to explain ceitain events, and, at others, to a still more occult 
cause, which they have called corruption , and abundance of compari- 
sons drawn from the human body have been also used for the same 
purposes continued instances ot such defective arguments and consi- 
derations occur 111 the works of M de Montesquieu, though a man of 
so much genius, and from whose writings so much iniormaiion is 
nevertheless to be derived Nor is it only the obscurity of the writings 
of politicians, and the impossibility of applying their speculative doc- 
trines to practical uses, which prove tliat some peculiar and uncommon 
difficulties he m the way of the investigation of political truths , but the 
remarkable perplexity which men in general, oven the ablest, labour 
under, when they attempt to descant and argue upon abstract questions 
in politics, also justices this observation, and proves that the true fiist 
piineiples of this science, whatever they are, he deep both m the human 
feehngs and understanding 

^ The Crown has acquired nearly all India, and all Australia, since 
the above paragiapli was written It is, however, quite* true, that the 
possession of Hanover by the Ciown of England occasioned our con- 
stant interference m continental wars, and caused probably much more 
than half t>f our present national debt — M 

t And if at any time dangerous changes w'ere to take place in tlio 
English constitution, the pernicious tendency of which the people were 
not able at fiist to discover, restrictions on the liberty of the press, and 
on the power of juries, will give them the first information 
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CHAPTEE XIX. 


A PEW ABBITTOITAL TnOUaHTrf ON THE ATTEMPTS THAT AT PAETICIJIAB 
TIMES MAT BE MADE TO ABEIEOE THE POWER OP THE CROWN, AND 
SOME OP THE DANO-ERS BY WHICH SUCH ATTEMPTS MAY BE ATTENDED 

The power of ilie Crown is supported bj deeper and more 
numerous roots than the generality of people are aware of, 
as has been observed m a former chapter ; and there is no 
cause to fear that the wresting any capital branch of its pre- 
rogative may be efiected, m common peaceable times, by the 
mere theoretical speculations of politicians However, it is 
not equally impracticable that some event of the kind we 
mention may be brought about through a conjunction of 
several circumstances Advantage may, in the first place, be 
taken of the minority, and oven of the mexpcrience or the 
errors of the persons invested with the kingly authority. 
Of this a remarkable mstaiice happened in the reign of 
(George the First, while that bill, by which the order of 
piMTS was in future to he limited to a certain number, was 
uncl<‘r (‘OiiHicleratioa in the House of Commons, to whom it 
had bei‘U scut by tlic Lords So unacquainted was the king 
at that time witli Ins own mtorebt, and with the constitution 
of this English govcnimcnt, that, liaving been persuaded by 
thii party who wished success to the bill, that the Commons 
only objected to it from an opinion of its being disagreeable 
to him, ho was prevailed upon to send a message to them, to 
lot tlimn know tliat such an opinion w^as ill-grounded, and 
that, should the bill pass in their house, it would meet with 
his assent Considering the prodigious importance of the 
consequences of such a bill, the fact is certainly very re- 
markable. 

With those personal disadvantages under which the 
sovereign may lie for defending his authority, other causes 
of difiieulty may concur, — such as popular iscontents of 
long coutmuanco in rogai^d to ccriaiu particular abuses of 
infliuaicc and authority. The generality of the public, bent, 
at tluit time, both upon romodymgtho abuses complained of, 
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and preventing the like from taking place in future, will 
perliaps wish, to see that branch of the prerogative which 
gave rise to tliem taken from tke Crown a general dispo- 
sition to applaud sucli a measure, if effected, uill be mani- 
fested from all quarters , and at tbe same time men may not 
be aware, that tbe only material consequence that may arise 
from depriving the Crown of that branch of power which 
has caused the public complaints, will perhaps he the having 
transferred that branch of power from its former seat to 
another, and having intrusted it to new hands, which will 
he still more hkelj to abuse it than those in which it was 
formerly lodged 

In general, it may he laid down as a maxim, that power 
under any form of government must exist, and he intrusted 
somewhere If the constitution does not admit of a king, 
the governing authority is lodged in the hands of magis- 
trates If the government, at the same time that it is a 
limited one, hears a monarchical form, those portions of 
power that are retrenched from the king s prerogative will 
most probably continue to subsist, and be vested in a senate 
or assembly of great men, under some other name ol the 

like kind. , . , 

Thus, in the kingdom of Sweden, which, having been a 
limited monarchy, may supply examples very applicable to 
the government of this country, we find that the power of 
convoking the general states (or Parliament) of that king- 
dom had been taken from the Crown , but at the same time 
w^e also find that the Swedish senators had invested them- 
sefres with that essential branch of power winch the Crown 
had lost: I mean here the government of Sweden as it 
stood before the last revolution m2 

The power of the Swedish king to confer omcos and 
employments had been also very much abndged But what 
was w’anting to the power of the king, the senate enjoyed : 
it had the nomination of three persons for every vacant office, 
out of whom the king was to choose one 

The king had hut a limited power in regard to pardoiung 
offenders, but the senate likewise possessed what was 
wanting to that branch of his prerogative, and it appointt'd 


* AD 1772 . 
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two persons, without the consent of i^hom the king could 
not remit the pumshnient of any offence 

The King of England has an exclusive power in regard to 
foreign affairs, war, peace, treaties , — in all that relates to 
military affairs, he has the disposal of the existing army, of 
tlie fleet, &g The King of Sweden had no such extensive 
powers , hut they nevertheless existed ; every thing relating 
to the above-mentioned objects v as transacted m the as- 
sembly of the senate , the majority decided ; the king was 
obliged to submit to it , and his only privilege consisted m 
his vote being accounted two * 

If we pursue farther our inquiry on the subject, we shall 
find that the King of Sweden could not raise vhom he 
please to the office of senator, as the King of England can 
m rc‘gard to the office of member of the privy council , but 
the Swedish states, iii the assembly of i\honi the nobility 
enjoyed most capital advantages, possessed a share of the 
j)0W('r we mention, in conjunction with the king , and in 
cases of va<*ancies in the senate, they elected throe persons, 
out of wliom tlie king was to return one 

The King of England may, at all times, deprive the 
numsters of their employments The King of Sweden 
could nunovo no man from his office ; but the states enjoyed 
the p()W(‘r that had beiui domed to the king , and' they 
miglit d(‘pri\e of their places both tlie senators, and those 
persons in gcmeral who had a share in the admnusiration 

* The Swedish aenato was fully composed of aixioen members In 
regard 1 0 ulfairs of smaller moment t hey formed themselves into two 
diviHions m either of these, when tfioy did sit, the proseiico of seven 
members was required for the cfrcetual transacting of business In 
adairs of miportuneo the assembly was formed of the whole senate , and 
the prosenee of ten members was required to give force to the resolu- 
tions. When the lung could not or would not take lus seat, the senate 
proceeded rievcriheloss, and the majority contmued to be equally 
d(‘cibive. 

As tlio royal seal was neci'ssary for putting m execution the resolu- 
tions of the senate, King Adolphus Frederick tried, foy refusing to lend 
tlie same, to procure that power which he had not by his suffrage, and 
to stop the pioeeedmgs of tlie senate. Great debates in consequence of 
that pretmibion arose, and continued for a while , but at last, m the 
yeai 1750, the king was overruled by the senate, who ordered a seal 
to be made, that was named the seal, wlnek they aflixed to their 
oflieial resolutions when the kmg lefused to lend Ins own. 
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The King of England has the power of dissolving, or 
keeping assembled, his parliament. The King of Sweden 
had not that power, but the states might of themselves 
prolong their duration as they thought proper 

Those who think that the prerogative of a king cannot 
he too much abridged, and that power loses all its influence 
on the dispositions and views of those who possess it, ac- 
cording to the kind of name used to express the offices by 
which it IS conferred, may be satisfied, no doubt, to behold 
those branches of power that were taken from a king distri- 
buted to several bodies, and shared by the representatives of 
the people , but those who think that power, when parcelled 
and diflused, is never so well repressed and regulated as 
when it IS confined to a sole indivisible seat, which keeps 
the nation united and awake, — ^those who know, that, names 
by no means altering the intrinsic nature of things, the 
representatives of the people, as soon as they are invested 
with independent authority, become, ipso facto, lU masters, 
— those persons, I say, will not tlnnk it a very ha^ipy regu- 
lation m the former constitution of Sweden to have deprived 
the king of prerogatives formerly attached to his ofiico, in 
order to vest the same either in a senate, or m the deputies 
of the people ; and thus to have intrusted with a share in the 
exercise of the public power, those very men whoso con- 
stitutional office should have been to watch and restrain It 
From the indivisibility of the governing authority in 
England, a community of interest takes place among all 
orders of men : and hence arises, as a necessary consequence, 
the liberty enjoyed by all ranks of subjects This observa- 
tion has been insisted upon at length in the course of the 
present work. The shortest reflection on the frame of the 
human heart suffices to convince us of its truth, and at the 
same time manifests tho danger that would result from 
making any changes m the form of the existing go vermneni, 
by which this general community of interest might be 
lessened, — unless we are at the same time also detormined 
to believe, that partial nature forms men in this island wnili 
sentiments very diflerent from the selfish and ambitious dis- 
positions which have ever been found in other countries,* 


’®®‘^Suoh regtdations as may es&enfcially effect, through their come- 
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But expenence does not by any means allow us to enter- 
tain so pleasing an opinion The perusal of the history of 
this country will show us, that the care of its legislators, 
for the welfare of the subject, always kept pace with the 

qiiences, tlio equipoise of a government, may be bi ought about, even 
though the promoters themselves of those regulations are not aware of 
their tendency When the bill passed in the seventeenth century, by 
which it was enacted that the Crown should give up its prerogative of 
dissolving the Parliament then sitting, the generality of people had no 
thought of the calamitous consequences that weic to follow very far 
fiom it The King lumself certainly felt no veiy great apprehension on 
that account, else he would not have given Ins assent ; and the Commons 
thoinselves, it appears, had very faint notions of the capital changes 
which the bill w'ould speedily eheet in their political situation 

When the Crown of Sweden was, in the first instance, stripped of all 
the different prerogatives wo have mentioned, it does not appear that 
t.hoso measures wore effected by sudden open provisions for that pur- 
pose it is very probable that the way had been paved for them by 
mducct regulations formerly made, the whole tendency of which scarcely 
any one, perhaps, could foresee at the time they were framed 
When the bill was m agitation for limiting the House of Peers to a 
ccrt.am number, its great constitutional consequences wore scarcely 
attended to by any body. The King himself certainly saw no harm an 
It, since lie sent an open message to promote the passing of it a mea- 
sure which was not, perhaps, strictly regular The bill was, it appears, 
generally approyed out of doors Its fate was for a long while doubtful 
in the House of Commons , nor did they acquire any favour with the 
bulk of the people by finally rejecting it , and Judge Blackstono, as I 
find in Ills Comniontaries, docs not seem to have thought muoli of the 
bill, and its being rejected, as he only observes that the Commons 
“ wished to keep the door of the House of Lords as open as possible.” 
\h»t, no bill of ^oater eonsiitiitional importance was ever agitated m 
Parliament ; since the consequences of it.s being passed would liave been 
ilio treeing the House of Lords, both in their judicial and legislative capa- 
cities, from all constitutional cheek whatever, either from the Crown or 
the nation, Nay, it is not to bo doubted that they would have acquired, 
in time, the right of electing their own members ; though it would be 
useless to point out hero by what scries of intormodiato events the 
measure might have been brought about Whether there existed any 
actual project of this kind among the first framers of the bill, does not 
appear ; but a certain number of the members of the House wo mention 
would have thought of it soon enough, if the bill m question had been 
enacted into a law , and they would certainly have mot with suocessj 
had they been contented to wait, and had they taken time. Other 
equally important changes in the substance, and perhaps the outward 
form, of the government would have followed. 

T 
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exigencies of their own situation.^ "When, throngli the 
minority, or easy temper of the reigning prince, or other 
circumstances, the dread of a superior power began to be 
overlooked, the public cause was immediately deserted in a 
greater or less degree, and pursuit after private influence 
and lucrative offices took the place of patriotism When, in 
the reign of Charles the Ihrst, the authority of the prown 
was for a while annihilated, those very men, vvho till then 
had talked of nothing hut Magna Charta and liberty, in- 
stantly endeavoured openly to trample both under toot 

Smce the time we mention, the former constitution oi tlio 
government havmg been restored, the great outhnes ot 
nubhc liberty have indeed been warndy and seriously de- 
fended; but if any partial unjust laws or regulations have 
been made, especially since the revolution of the year 1^089, 

any abuses mjurious to particular classes ot individuals 

have been sufiered to continue, it will certainly be tound 
unon inquiry, that those laws and those abuses were ot such 
a complexion, that from them, the members ot the legislature 
well Iniew, neither they nor their friends would over bo 
likely to suffer. 

If’ through the unforeseen operations of some new regu- 
lation made to restrain the royal prerogative, or through 
some sudden public revolution, any particular bodies or 
classes of individuals were ever to acquire a personal inde- 
pendent share in the exercise of the governing authority, 
we should behold the pubhc vmtue and patriotism ot the 
legislators and great men immediately cease with its cause, 
and aristocracy, as it were, watchful of the opportunity, 
burst out at once, and spread itself over the kmgdom. 

The men who are now the ministers, but then the partners 
of the Crown, would instantly set themselves above the 
reach of the law, and soon after ensure the same privilege to 
their several supporters or dependents. 

Personal and independent power becoming the only kind of 
security of which men could now show themselves ambitious, 
the JELuhccs Co?^us act, and in general all those laws which 
Bubieets of every rank regard with veneration, and to which 
they look up for protection and safety, would be spoken of 
with contempt, and mentioned as remedies fit only for 
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peasants and cits it even would not be long before tbej 
would be set aside, as obstructing the wnse and salutary- 
steps of the senate. 

The pretensions of an equality of right in all subjects of 
whatever rank and order, to their property and to personal 
safety, would soon be lookedupon as an old-fashioned doctrine, 
winch the judge himself would ridicule from the bench. 
And tlie liberty of the press, now so universally and w^armly 
vindicated, would, wathout loss of time, he cried down and 
suppressed, as only serving to keep up the insolence and 
pride of a refractory people. 

And let us not believe, that the mistaken people, whose 
representatives we now behold making such a firm stand 
against the indivisible power of the Crown, would, amidst 
the general devastation of every thing they hold dear, easily 
find men equally disposed to repress the encroaching, while 
attainable^ power of a senate and body of nobles 

The time would be no more, when the people, upon 
whatever men they should ik their choice, would be sure to 
find them ready sincerely to join in the support of every 
important branch of public liberty 

Present or expected personal power, and independence on 
the law's, being now tbe consequence of the trust of the 
people, — wherever they should apply for servants, they 
would only moot with betrayers Corrupting, as it wnre, 
every thing they should touch, they could confer no 
favour upon an individual but to destroy his public virtue ; 
and (to repeat the words used in a former chapter) “ their 
raising a man would only be immediately inspiring him w'lth 
views directly opposite to their own, and sending him to 
increase the number of their enemies 

All these considerations strongly point out the very ^eat 
caution which is neccHsary to be used m tbo difficult business 
of laying now restraints on the governing authority. Let, 
therefore, the loss informed pari of the people, whose zeal 
requires to be kept up by visible objects, look (if they choose) 
upon the Crown as the only seat of the evils they are ex- 
posed to 5 mistaken notions on their jiart are less^ dangerous 
than political indifference ; and they are more easily directed 
than roused,— but, at the same time, let the more en- 
lightened part of the nation constantly remember, that the 
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constitution only subsists by virtue of a proper equilibriunij, 
— by a discriminating line being drawn between power and 
liberty 

Made wise by tbe examples of several other nations, by 
those which the history of this very country affords, let the 
people, in the heat of their struggles in the defence of 
hberty, always take heed, only to reach, never to overshoot 
the mark, — only to repress, never to transfer and diffuse 
power 

Amidst the alarms that may at particular times arise from 
the really awful authority of the Crown, let it, on one hand, bo 
remembered, that even the power of the Tudors was opposed 
and subdued, — and on the other, let it be looked upon as 
a fundamental maxim, that, whenever the prospect of personal 
power and independence on the governing authority shall 
offer to the view of the members of the legislature, or in 
general of those men to whom the people must trust, even 
hope itself is destroyed The Hollander, in the midst of a 
storm, though trusting to the experienced strength of tbo 
mounds that protect him, shudders, no doubt, at tbo sight 
of the foaming clement that surrounds him ; hut they all 
gave themselves over for lost, when they thought the worm 
had penetrated mto their dykes.*' 


CHAPTEE XX. 


i. OTW ADDITIOITXL OBSERVATIOITS OlT THE BIGHT OE TAXATTOK, WHICH 
IS lODGED m THE HANBS OE THE BEPBESEXTATTVES OE THE PEOPLE, 
— WHAT KIND OE DABGEB THIS EIGHT MAY BE EXPOSED TO 

The generality of men, or at least of politicians, seem to 
consider the right of taxing themselves, enjoyed by tho 
English nation, as being no more than the means of securing 

* Such new forms as may prove destnictivo of tho real substanoc of 
a government may be unwarily adopted, m the same maimer as the 
superstitious notions and practices described in my work, entitled 
“Memorials of Human Superstition,’* may be introduced into a religion, 
80 as entirely to subvert the true spirit oi it. 
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their property against the attempts of the Crown ; while 
they overlook the nobler and more extensive efficiency of 
that privilege 

The right to grant subsidies to the Crown, possessed by 
the people of England, is the safeguard of all their other 
liberties, religious and civil , it is a regular mean, conferred 
on them by the constitution, of influencing the motion of 
the executive power , and it forms the tie by which the 
latter is bound to them In short, this privilege is a 
sure pledge in their hands, that their sovereign, who can 
dismiss their representatives at his pleasure, wiU never 
entertain thoughts of ruling without the assistance of 
these 

If, through unforeseen events, the Crown could attain to 
be independent on the people in regard to its supplies, such 
is the extent of its prerogative, that, from that moment, all 
the means the people possess to vindicate their liberty would 
bo annihilated They would have no resource left, — except 
indeed that uncertain and calamitous one, of an appeal to 
the sword , which is no more, after all, than what the most 
enslaved nations enjoy 

Lot us suppose, for instance, that abuses of power should 
bo committed, wffiicb, either by their immediate operation, 
or ])y the precedents they might establish, should undermine 
the liberty of the subject The people, it will ho said, would 
then have their remedy in the legislative power possessed by 
their representatives. The latter would, at the first oppor- 
tunity, interfere, and frame such hills as would prevent the 
like abuses for the future But here we must observe, that 
the assent of the sovereign is necessary to make those bills 
become laws and if, as wo have just now supposed, he had 
no need of tlie support of the Commons, how could they 
obtain his assent to laws thus purposely framed to abridge 
his authority ? 

Again, lot us suppose that, instead of contenting itself 
with making slow advances to despotism, the executive power, 
or its minister, should at once openly invade the liberty of 
the subject. Obnoxious men, printers for nistanee, or poli- 
tical writers, might ho persecnied bjr military violence, or, 
to do things with more security, with the forms of law. 
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Then, it will be said, tbe representatives of tbe people would 
impeacli tbe persons concerned in those measures. Tbougb 
unable to reach a king who personally can do no wrong, they 
at least would attack those men who were the immediate 
instruments of his tyrannical proceedings, and endeavour, 
by bringing them to condign punishment, to deter future 
judges or ministers from imitating their conduct All this 
I grant , and I will even add, that, circumstanced as the 
representatives of the people now are, and having to do with 
a sovereign who can enjoy no dignity without their assist- 
ance, it IS most likely that their endeavours in the pursuit 
of such laudable objects would prove successful But if, on 
the contrary, the king, as we have supposed, stood in no 
need of then assistance, and moreover knew that ho should 
never want it, it is impossible to think that ho would then 
suffer Inmself to remain a tame spectator of their pro- 
ceedings The impeachments thus brought by them would 
immediately prove the signal of their dismission and the 
king would make haste, by dissolving them, both to revenge 
what would then he called the insolence of the Commons, 
and to secure his ministers 

But even those are vain suppositions ; the evil wmiild reach 
much farther , and wo may be assured tliat, if ever tlui Crown 
should be in a condition to govern without the assisiaiico of 
the representatives of the people, it would dinmiss tht‘m ibr 
ever, and thus rid itself of au assembly which, coiituuinig to 
be a clog on its power, would no longer bo of any Hervico 
to it. This Charles the First attempted to do when ho 
found his parliaments refractory, and the kings of Franco 
really have done, with respect to the general estates of 
their kingdom. 

Indeed, if we consider the extent of the prerogative of 
the King of England, and especially the circumstance of 
his completely uniting in himself all the oxecutivo and 
active powers of the state, we shall find that it is no exag- 
geration to say that he has power sufficient to ho as arbitrary 
as the kings of France, were it not for the right of taxation, 
which, in England, is possessed by the people : and the only 
constitutional difference between tho French and English 
nations is, that the former can neither confer benefits on 
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tbeir sovereign, nor obstruct bis measures , while the latter, 
bow extensive soever the prerogative of tbeir king may be, 
can deny bim the means of exerting it. 

But here a most important observation is to be made ; 
and I intreat tbe reader’s attention to the subject. This 
right of granting subsidies to the Crown can only be effectual 
when it IS exercised by one assembly alone 'When several 
distinct assemblies have it equally in their power to supply 
the wants of the prince, the case becomes totally altered 
The competition which so easily takes place between those 
different bodies, and even the bare consciousness which 
each entertains of its inability to obstruct the measures of 
the sovereign, render it impossible for them to make any 
effectual constitutional use of their privilege “ Those 
different parliaments or estates (to repeat the ob- 
servation introduced in the former part of this work) having 
no means of recommendmg themselves to their sovereign, 
hut their superior readiness m complying with his 
demands, vie with each other in granting what it would 
not only he fruitless but even dangerous to refuse And 
the king, m the meantime, soon comes to demand, as a 
tribute, a gift w^liich he is confident to obtain ” In short, 
it may he laid down as a maxim, that when a sovereign is 
made to depend, in regard to his supplies, on more assemblies 
than one, he in fact depends upon none. And indeed the 
King of France is not independent of his people for his 
necessary supplies, any otherwise than by drawing the same 
from several different assemblies of their representatives, 
the latter have in appearance a right to refuse all his de- 
mands : and as the English call the grants they make to 
their kings, aids or subsidies, the estates of the French pro- 
viiujes call theirs dons gratuits^ or free gifts. 

What is it, therefore, that constitutes the difference 
hoiween the political situation of the French and English 
nations, since their rights thus seem outwardly to he the 
same f The difference lies in this, that there has never been 
in England more than one assembly that could supply^ the 
Wyants of tho sovereign. This has always kept him in a 
siato, not of a seeming, but of a real dependence on the 
representatives of the people for his necessary supplies ; and 
how low soever the liberty of the subject may, at particular 
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times, haye sunk, they have always found themselves pos- 
sessed of the most effectual means of restoring it, when- 
ever they thought proper so to do Under Henry the 
Eighth, for instance, we find the despotism of the Crown to 
have been carried to an astonishing height it was even 
enacted that the proclamations of the king should have the 
force of law a thing which, even in Erance, never was so 
expressly declared . yet no sooner did the nation re- 
cover from its long state of supmeness, than the exorbitant 
power of the Crown was reduced within its constitutional 
bounds 

To no other cause than the disadvantage of their situation, 
are we to ascribe the low condition in which the deputies of 
the people in the assembly, called the general estates of 
Erance, were always forced to remain 

Surrounded as they were by the particular estates of those 
provinces into which the kingdom had been formerly divided, 
they never were able to stipulate conditions with their 
sovereign , and instead of making their right of granting 
subsidies to the Crown serve to gam them in the end a share 
m the legislation, they ever remained confined to the un- 
assuming privilege of “humble supplication and remon- 
strance 

* An idea of the manner m which the business of granting supplies 
to the Crown was conducted by the states of tho province of Bretagne 
in the reign of Louis the Eouiteenth, may ho formed from scveial lively 
strobes to he met with m the Letters of Madame de Sovigne, whose 
estate lay m that province, and who had often assisted at tho holding of 
those states The granting of supplies was not, it scorns, looked upon 
as any serious kind of business The whole time tho states wore sitting 
was a continued scene of festivity and entertainment. The canvassing 
of the demands of the Crown was chiefly carried on at tho table of the 
nobleman who had been deputed from court to hold tho states , and the 
different points were usually deraded by a kind of acclamation In a 
certain assembly of those states, the Puke of Ohaulncs, thoLoidPopuiy, 
had a present of fifty thousand crowns made to him, as well as a con- 
siderable one for his duchess, besides obtaining tho demand of the 
court , and the lady we quote here, commenting somewhat jocularly on 
these grants, says, “ Co n’est pas que nous soyons riches , mais nous 
sommes honn^tes, nous avons du courage, et ontre midi ct uno hour© 
nous ne savons rien refuser it nos amis ” “ It is not that wo arc rich ; 
hut we are avil, wc are full of courage, and between twelve and one 
o’clock we are unable to deny any thing to our friends ” 

The different provinces of Erance, it may bo observed, are hable to 
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Those estates, however, as all the great lords m l^rance 
were admitted into them, began at length to appear dange- 
rous , and as the king could in the meantime do without 
their assistance, they were set aside But several of the 
particular states of the provmces are preserved to this day * 
some, vhich for temporary reasons had been abolished, 
have been restored • nay, so manageable have popular 
assemblies been found by the Crown, when it has to do 
with many, that the kind of government we mention is 
that vhich it has been found most convenient to assign 
to Corsica and Corsica has been made un ^ays d'etats t 

That the Crown in England should, on a sudden, render 
itself independent on the Commons for its supplies, — that 
IS, should on a sudden successfully assume to itself a right 
to lay taxes on the subject, by its own authority, — is not 
certainly an event likely to take place, nor indeed is it one 
that should, at the present time, raise any kind of political 
apprehension But it is not equally impracticable that the 
right of the representatives of the people might become 
invalidated, by being divided m the manner that has been 
jubt described 

Such a division of tho right of the people might be effected 
in various ways. National calamities, for instance, unfortu- 
nate foreign wars attended with loss of public credit, might 
BUggost methods for raising the necessary supplies, different 
from those which have hitherto been used. Dividing the 
kingdom into a certain number of parts, which should 


pay several taxes bosidos those imposed on them by their own states. 
I)oan Tuek(‘r, in one of his tracts, in winch lie has thought proper to 
quote tins woik, has added to tho above instance of the French pro- 
vinces that of tlio states of the Austrian Hotliorlands, which is very 
coiK^lusivo And examples to tho same purpose might be supplied by 
ail those kingdoms of Europe m which provincial states are holden. 

The year 1784, 

t In tho year 1794, tho English obtained possession of Corsica^ and 
gratifiod tho people by granting a constitution and a parliament similar 
to those of England But such institutions were not practical with so 
ignorant, euporstitious, and, m many respects, barbarous a people, who 
preferred their own customs and traditions. The island was evacuated 
m 1796, and ro])os 8088 od by the Erenoh j it lias ever smee formed a 
deparirnont of Franco, — 
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severally vote subsidies to tbe Crown, or even distinct assess- 
ments to be made by tbe different counties into which Eng- 
land IS now divided, might, m the circumstances we suppose, 
be looked upon as advisable expedients , and these, being 
once introduced, might be continued. 

Another division of the right of the people, much 
more likely to take place than those just mentioned, might 
be such as might arise from acquisitions of foreign do- 
minions, the inhabitants of which should in time claim 
and obtain a right to treat directly with the Crown, and 
grant supplies to it, without the interference of the British 
legislature 

Should any colonies acquire the right we mention, — 
should, for instance, the American colonics have acquired, 
as they claimed it, — ^it is not to be doubted that the con- 
sequences which have resulted from a division like that wo 
mention in most of the kingdoms of Europe, would also 
have taken place in the British dominions, and that the 
spirit of competition, above described, would in time have 
manifested itself between the different colonies This desire 
of ingratiating themselves with the Crown, by moans of the 
[privilege of granting supplies to it, was oven openly con- 
fessed by an agent of the Amenean provinces,*^ when on 
his being examined by tbe House of Commons in the year 
176(>, he said, “ tJie granting aids to the crown is the only 
means the Americans have of recommending themselves to 
their sovereignJ^^ And the events that have of late years 
taken place in America, render it evident that the colonies 
would not have scrupled going any lengths to obtain 
favourable conditions at the expense of Britain and the 
British legislature.t 

^ Dr. Dranklm. 

t The remarks and conclusions of De Lolme, and his notes to this 
chapter, are the most illogical and even ignorant, though specious, in 
this generally admirable and valuable work* The policy which ho 
recommends towards America would, if it were practicable, have held 
the colonies in political and commercial slavery. With regard to taxa- 
tion, and the pohtical and civil liberties of the colonists, Lord Chatham 
and Mr Burke wore sound statesmen. Lord Chatham, however, in 
regard to their commercial intercourse and manufactures, would have 
reduced them to bondage He would allow thorn to produce raw mate- 
rials only, to be exported to Great Britain, and food, fish, and timber 
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That a similar spirit of competition might he raised in 
Ireland, is also sufficiently plain from certain late events 
And should the American colonies have obtained their 
demands, — and at the same time should Ireland and 
America have increased in -wealth to a certain degree, 
— the time might have come at which the Crown might 
have governed England with the supplies of Ireland 
and America — Ireland with the supplies of England 
and of the American colonies — and the American colo- 
nies with the money of each other, and of England and 
Ireland. 

To this it may be objected, that the supplies granted by 
the colonies, even though joined by those of Ireland, never 
could have risen to such a height as to have counterbalanced 
the importance of the English Commons I answer, in the 
hrst place, that there would have been no necessity that the 
aids granted by Ireland and America should have risen to 
an equality with those granted by the British parliament 
it would iiave been sufficient to produce the effects we 
mention, that they had only borne a certain proportion to 
the latter, so far as to have conferred on the Crown a certain 
degree of independence, and at the same time have raised 
in the English Commons a correspondent sense of solf- 
diflklimee in the exercise of their undouhted privilege of 
granting, or rather refusmg, subsidies to the Crown — 
Uero it must be remembered, that the right of granting 
or refusing supplies to tho Crown is the only ultimate forcible 
privilege possessed by tho British Parliament by the 
constitution it has no other, as has been observed m the 
beginning of this chapter This circumstanco ought to 
he combined witli tho exclusive possession of the exe- 
cutive -flowers lodged in tho Crown — with its prerogative of 
dissenting from tlie bills framed by parliament, and even 
of dissolving it ^ 

for the supply of tho West Inches , hut as to manufactures, he would 
not allow thorn to make “ovon a liorso-shoo nail” — B(L 

^ Being with Dr Fmnklm at his house in Craven Street, some months 
before ho went back to America, 1 mentioned to him a few of tho 
remarks contained in this chapter, and, m general, that tho claim of tlio 
American (‘olonics directly clashed with one of tho vital principles of 
tho English constitution. Tho observation, I remember, struck him 
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I sliall mention in the second place, a remarkable fact in 
regard to this subject (which may serve to show that poli- 
ticians are not always consistent, or even sagacious in their 
arguments) , which is, that the same persons who wore the 
most strenuous advocates for granting to the American 
colonies their demands, were likewise the most sanguine in 
their predictions of the future wealth and greatness of 
America , and at the same time also used to make fre- 
quent complaints of the undue infiicnce which the Crown 
derives from the scanty supplies granted to it hy the king- 
dom of Ireland ^ 

Had the American colonies fully obtained their demands, 
both the essence of the present English governmont, and 
the condition of the English people, would certainly have 
been altered thereby nor would such a change have been 
inconsidorahle, hut in proportion as tlic colonies should have 
remained m a state of national poverty f 

very much it led him afterwards to speak to me of the examination ho 
had undergone m the House of Commons ; and ho concluded with 
lending me that volume of the Collection of Parliamentary Debates m 
which an account of it is contamod Pmding the constitutional tendency 
of the claim of the Americans to be a subject not very generally under- 
stood, I added a few paragraphs concerning it m the English edition I 
some time after gave of this work , and on publishing a third edition of 
the same, I thought it might not bo amiss to write something more 
compact on the subject, and accordingly added the present new chapter, 
into which I transferred the few additional paragraphs I mention, 
leaving in the place where they stood only the general observa- 
tions on the right of granting subsidies, which were formerly in the 
Erench work Several of the ideas, and even expressions, contained m 
this chapter, made their appearance in the “ Public Advertiser,” about 
the time I was preparing the first edition I sent them myself to tliat 
newspaper, under the signature of Arlvena 

^ Eor instance, the complaints made m regard to the pensions on the 
Irish establishment. 

t When I observe that no man who wished for the preservation of 
the form and spirit of the English constitution ought to have desired 
that the claim of the American cblonies might he granted to tiiem, I 
mean not to say that the American colonies should liavo given up their 
claim The wisdom of mimsters, in regard to American affairs, ought 
to have been constantly employed m making the colonies useful to this 
country, and at the same time m hiding their subjection from them (a 
caution which is, after all, more or less used in every government upon 
earth) , it ought to have been exerted m preventing the opposite hate- 
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CONCLTTSIOB — A EEW WOEDS OK THE KATUEE OE THE DIVISIONS THAT 
TAEE PEACE IN ENOLAND 

I SHALL eoBclnde tins work with a few obserTations on 
the total freedom from violence with which the political 
disputes and contentions in England are conducted and 

rests of Britain and of Ameiica from being brouglit to an issue — to any 
such claslnng dilemma as would render disobedience on the one hand, 
and the resort to force on the other, almost unavoidable The generality 
of the people fancy that ministers use a great depth of thought and 
much forecast m thoir operations , whereas the truth is, that ministers 
m all countries never think but of providing for present, immediate 
contingencies 5 in doing which they constantly follow the open track 
before them This method does very well for the common course of 
human affairs, and even is the safest , but whenever cases and circum- 
stances of a now and unknown nature occur, sad blunders and uproar 
are the consccpicnccs The celebrated Count Oxcnstiem, Chancellor of 
Sweden, one day when his son was expressing to him his diffidence of 
his own abilities, and the dread with which he thought of ever engaging 
in the management of public affairs, made the following Latin answer 
to him — “ Neseis, mi fill, quam parvd cum sapientnl rcgitur mundus.” 
“ You do not know, my son, with what little wisdom the world is go- 
verned ” 

Mattel's having come to an eruption, it was no longer to be expected 
they could be composed by the palliative offers sent at different times 
from tins country to America When the Earl ol Carlisle solicited to 
ho at the head of the solemn commission that sailed for the purpose we 
mention, he did not certainly show modesfy equal to that of the son of 
Chancellor Oxonstiern It has been said, in that stage of the contest, 
the Amoricana could not think that the proposals thus sent to them 
were seriously meant however, this cannot have been the principal 
cause of tlio miscarriage of the commission The fact is, that after the 
Americans had been induced to open their eyes on their political situa- 
tion, and were rendered sensible of the local advantages of their country, 
it became m a manner impossible to strike with them any bargain at 
which cither nation would afterwards have cause to rejoice, or even to 
make any bargain at all. It would bo needless to say any thing more, 
in tins place, on tlie subject of the American contest. 

The motto of one of the Enghsh nohihty should have boon that of 
ministers, m their regulations for rendering the colonies useful to the 
mother country — Fairs mm dm. 
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terminated, in order 'botb. to give a farther proof of the 
soundness of the principles on whicli the English government 
IS founded, and to confute m general the opinion of foreign 
writers or politicians, who, misled by the apparent heat 
with which these disputes are sometimes carried on, and 
the clamour to which they give occasion, look upon England 
as a perpetual scene of civil broils and dissensions. 

In fact, if we consider, in the first place, the constant 
tenor of the conduct of the parhament, we shall see that 
whatever diflerent views the several branches that compose 
it may at times pursue, and whatever use they may accord- 
ingly make of their privileges, they never go, in regard to 
each other, beyond the terms of decency, or even of that 
general good understanding which ought to prevail among 
them. 

Thus the king, though he preserves the style of his 
dignity, never addresses the two Houses but in terms of 
regard and affection and if at any time he chooses to 
refuse their bills, he only says that ho will consider of thorn 
{le Totj s^avisera) , which is certainly a gentler expression 
tlian the word veto. 

The two Houses on their part, though very jealous, each 
within their own walls, of the freedom of speech, are, on 
the other hand, careful that this liberty shall never break 
out into unguarded expressions with regard to the person 
of the king. It is even a constant rule amongst them never 
to mention him, when they mean to blame the administra- 
tion ; and those things which they maj^ choose to censure, 
oven in the speeches made by the king m person, and which 
are apparently his own acts, are never considered hut as the 
deeds of his ministers, or, in general, of those who have 
advised him. 

The two Houses are also equally attentive to prevent every 
step that might he inconsistent with that respect which they 
owe ’to one another The examples of their differences 
with each other are very rare, and have been, for the most 
part, mere misunderstandings. Hay, in order to prevent 
all subject of altercation, the custom is, that, when one 
House refuses to assent to a hill presented by the other, 
no formal declaration is made of such refusal; and that 
House whose hill is rejected, learns its fate only from 
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hearing no more of it, or by what the members may be 
told as private persons 

In each House, the members take care, even in the heat 
of debate, never to go beyond certain bounds in their man- 
ner of speaking of each other if they were to offend in 
that respect, they would certamly incur the censure of the 
House And as reason has taught mankind to refrain, m 
their wars, from all injuries to each other that have no 
tendency to promote the mam object of their contentions, 
so a kind of law of nations (if I may so express myself) has 
been introduced among the persons who form the parliament 
and take a part in the debates , they have discovered that 
they may very well be of opposite parties, and yet not hate 
and persecute one another Coming fresh from debates 
carried on even with considerable warmth, they meet with- 
out reluctance in tlie ordinary intercourse of life, and, 
suspending all hostilities, they hold every place out of 
parliament to be neutral ground 

In regard to the generality of the people, as they never 
are called upon to come to a final decision with respect to 
any jiublic measures, or expressly to concur in supporting 
them, they preaorve themselves still more free from party 
spirit than tlioir represoiiiatives themselves sometimes are. 
Considering, as wo have observed, the afiairs of government 
as only matter of speculation, they never have occasion to 
engage in any vehement contests among themselves on that 
account . much less do they think of taking an active and 
violent part in the differences of particular factions, or the 
quarrels of private individuals. And those family feuds, 
those party animosities, those victories and consequent 
outrage^H of factions alternately successful , in short, all those 
mconvenionces which in so many other states have constantly 
been the attendants of liberty, and which authors tell us we 
must submit to, as the price of it, are things in very great 
measure unknown in England. 

But are not the English perpetually making complaints 
against the administration? and do they not speak and 
write as if they were continually exposed to grievances of 
ev^ kind ? 

undoubtedly, I shall answer, in a society of beings subject 
to error, disskiafaction will necessarily arise from some 
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quarter or otlaer , and, in a free society, they mil be openly 
manifested by complaints Besides, as every man in Eng- 
land IS permitted to give bis opinion upon all subjects, and 
as, to watch over the administration, and complain of griev- 
ances, IS the proper duty of the representatives of the 
people, complaints must necessarily he heard in such a go- 
vernment, and even more frequently, and upon more sub- 
jects, than in any other 

But those complaints, it should be remembered, are 
not m England the cries of oppression forced at last to 
break its silence. They do not suppose hearts deeply 
wounded. Nay, I will go farther,— they do not even sup- 
pose very determinate sentiments ; and they are often 
nothing more than the first vent which men give to their 
new and yet unsettled conceptions. 

The agitation of the popular mind, therefore, is not in 
England what it would be in other states , it is not the 
symptom of a profound and general discontent, and the 
forerunner of violent commotions Eoreseeii, regulated, 
even hoped for by the constitution, this agitation ammates 
all parts of the state, and is to be considered only as the 
beneficial vicissitude of the seasons. The governing power, 
being dependent on the nation, is often thwarted ; but, so 
long as it continues to deserve the affection of the people, 
it can never be endangered. Like a vigorous tree which 
stretches its branches far and wide, the slightest breath 
can put it in motion , hut it acquires and exerts at every 
moment a new degree of force, and resists the winds, by 
the strength and elasticity of its fibres, and the depth of 
its roots. 

In a word, whatever revolutions may at times happen 
among the persons who conduct the public affairs m England, 
they never occasion the shortest interruption of the power 
of the laws, or the smallest diminution of the security of 
individuals A man who should have incurred the enmity 

* No observaiion can be more just. Within the last two years, when 
for several days after the first resignation of Lord John Bussell, and 
when it was said “ there was no government,’’ a distinguished foreigner, 
m conversation with the Editor m the portico of the Athensoum Club, 
alluded to the absence of excitement m such an event to the tranquillity 
and security which prevailed in the town and country , and he then 
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of tlie most powerful men in tlie state — wliat do I say ^ — 
thougli he liad, like another Yatimus drawn upon himself 
the united detestation of all parties, — might, under the 
protection of the laws, and by keeping witWi the bounds 
required by them, continue to set both his enemies and the 
whole nation at defiance 

The limits prescribed to this book do not admit of enter- 
ing into any farther particulars on the subject we are treat- 
ing here , but if we were to pursue this inquiry, and inves- 
tigate the influence which the English government has on 
the manners and customs of the people, perhaps we should 
find that, instead of inspiring them with any disposition to 
disorder or anarchy, it produces m them a quite contrary 
eflect As they see the highest powers in the state con- 
stantly submit to the laws, and they receive, themselves, 
such a certain protection from those laws whenever tliey 
appeal to them, it is impossible but they must insensibly 
contract a deep-rooted reverence for them, which can at no 
time cease to have some influence on them actions And,m 
fact, wo see that even the lower classes of the people, m 
England, notv itlisianding the apparent eveesscs into which 
they are sometimes hurried, possess a spirit of justice and 
order supenor to what is to be observed m tbo same rank of 
men in other couiit-rieH The extraordinary indulgence 
which is shown to accused persons of every degree, is not 

romarkecl, “that nothing could ho moroinsinictiTe tolcgialatorB, states- 
mori, and rulers, than Iho condition of England at that time In 
Eranc(3,” ho said, “ the idea of the country being without a government 
for a day would create consternation Hero industry is not m the least 
impeded, tho funds and public securities are not disturbed, tranquil- 
hiy prevails everywhere , every body is attending to his particular pur- 
suit ; ships arrive and depart, discharge and taho on board their cargoes ; 
railway traffic is as brisk as over , public and private carnages roll on 
as usual ; prices are not disturbed , intercourse by your steam-packets 
and by post goes on as usual , and were it not for a leading article m 
the newspapers, it would bo difficult to ascertain that the ministry 
had resigned, or whether a now ministry was likely to be formed ” 
Tho truth is, that in G-reat Britain wo govern ourselres . each locality 
has its local Bolf-ijovomment, and every Bntish house is, in fact, a bttl© 
govemmont within itsolf. This is the secret of the tranquillity and 
security which has so long prevailed in our streets and in our towns, in 
our fields and highways, while the nations of continental Europe have 
been plunged in the calamities of revolution and bloodshed. — 

z 
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attended witli aixj of those pernicious consequences which 
we might at first be apt to fear from it And it is, perhaps, 
to the nature of the English constitution itself (however 
remote the cause may seem), and to the spirit of justice 
which it continually and msensihly diffuses through all 
orders of the people, that we are to ascribe the singular 
advantage possessed by the English nation, of employing an 
incomparably milder mode of administering ]ustice m cri- 
minal matters than any other nation, and at the same 
time of afibrding, perhaps, fewer instances of \iolcnce or 
cruelty 

Another consequence -which wc might observe here, as 
flowing also from the principles of the English government, is 
the moderate behaviour of those who are invested with any 
branch of public authority If wo look at the conduct of 
public officers, from the minister of state, or the judge, 
down to the low’-est officer of justice, wo find a spirit of for- 
bearance and lenity prevailing in England, among the per- 
sons in power, which cannot but create surprise in those 
who have visited other countries 

Two circumstances more I shall mention hci'C, as peculiar 
to England , namely, the constant attention of the legisla- 
ture m providing for the interests and welfare of the people, 
and the indulgence shown by them to their very prejudices : 
advantages these, which are, no doubt, the conscquonco of 
the general spirit that animates the whole English govern- 
ment, hut are also particularly o-wing to the circumstance 
peculiar to it, of having lodged the active part of legislation 
in the hands of the representatives of the nation, and com- 
mitted the care of alleviating the grievances of the people 
to persons who either feel them, or seo them nearly, and 
whose surest path to advancement and fame is to bo active 
m finding remedies for them. 

I mean not, however, to affirm that the English govern- 
ment is freo from abases, or that all possible good laws are 
enacted, but that there is a constant tendency in it both to 
correct the one and improve the other. And that all the 
laws which are in being are strictly executed, whenovor ap- 
pealed to, IS what I look upon as the characteristic and 
undisputed advantage of the English constitutioji, — a con- 
stitution the more likely to produce all the eflects wo have 
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mentioned, and to procure in general tlie happiness of the 
people, since it has taken mankind as they are, and has not 
endeavoured to prevent every thing, but to regulate every 
thing , I shall add, the more difficult to discover, because its 
form IS complicated, while its principles are natural and 
simple. Hence it is that the politicians of antiquity, sen- 
sible of the inconveniences of the governments they had 
opportunities of knowing, wished for the establishment of 
such a government, without much hope of ever seeing it 
realised ^ even Tacitus, an excellent judge of political sub- 
jects, considered it as a project entirely chimerical f Hor 
was it because ho had not thought of it, had not reflected 
on it, that he was of this opinion ; he had sought for such a 
government, had had a glimpse of it, and yet continued to 
proiiOLinco it impracticable 

Let us not, therefore, ascribe to the confined views of 
man, to his imperfect sagacity, the discovery of this import- 
ant secret. The world might have grown old, generations 
might liavG Rucceeded generations, still seeking it m vain 
It has been by a fortunate conjunction of circumstances, — 
I shall add, by the assistance of a favourable situation, — tliat 
Jjiberty has at last Leon able to erect heisclf a temple. 

Invoked by every nation, but of too delicate a nature, as 
it should seem, to subsist in societies formed of such impor- 
fict luHiigs as mankind, she showed, and merely shoved 
herseir, to the ingenious nations of antiquity vho inhabited 
the south of Europe ddioy were constantly mistaken in 
the form of the worship they paid to her As tliey conti- 
rmally aimed at extending dominion and coiKpiest over other 
naLions, they were no less mistaken in the spiiit of that 
worshii); and though they continued for ages to pay their 
devotions to tins divinity, she still continued, with regard to 
them, to be the miknown goddi'ss 

Excluded binco that time from iliose places to which she 
had seemed to give a preference, driven to the extremity of 

♦ Btatuo osHO optimo corishtntam rompuhlioam qnso ox tnbns genori- 
buB ilh«, rogali, opiimo, ot populuri, iiiodico ooufina,” — Oic Frag 

t “ < jinicfaH iiationes ei urbes, pojnflus, aut priorcs, aut smguli, regtmt. 
Bolwsift i*jc bis ot constituta mpubhcD& forma, laudari faeihus tpmm 
ovomre : vel si evemt, baud diuturua esso potest.” — Tao% Aim lib iv. 
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tlie Western world, banislied even out of tlie Continent, she 
has tahen refuge in the Atlantic ocean. There it is, that, 
freed from the dangers of external disturbance, and assisted 
by a happy pre-arrangement of things, she has been able to 
display the form that suited her , and she has found six 
centuries to have been necessary for the completion of her 
work. 

Being sheltered, as it were, wnihin a citadel, she there 
reigns over a nation which is the better entitled to her 
favours, as it endeavours to extend her empire, and carries 
with it, to every part of its dominions, the blessings of in- 
dustry and equality Fenced in on every side (to use the 
expression of Chamherlaync) with a wide and deep ditch, 
the sea, — guarded with strong outworks, its ships of war, — 
and defended by the courage of her seamen, — sho preserves 
that mysterious essence, that sacred fire so difEcult to be 
kindled, and which, if it were once extinguished, would per- 
haps never be lighted again. When the world shall have 
been again laid waste by conquerors, she will contiiiuo to 
show inankmd, not only the principle that ought to unite 
them, but, what is of no less importance, the form undc^r 
w-hicli they ought to be united. And the philosopher, wdien 
lie considers the constant fate of civil societies amongst men, 
and observes the namerous and powerful causes which seem, 
as it were, uu avoidably to conduct them all to a state of po- 
litical slavery, will take comfort in seeing that Liberty haK 
at length disclosed her nature and genuine principles, and 
secured to herself an asylum against despotism on ono hand, 
and popular licentiousness on the other. 
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No 1 BILLS IN PARLIAMENT —(Page 61) 

A Bill in Paeliameiit constitutes tlie foundation or the 
whole of the law or statute to he passed by the Houses of 
Commons and Peers, and assented to by the Bovereign. BiEs 
are either private or public Originally, Bills were introduced 
in the form of Petitions, and on receiving the royal assent 
they wore at the close of the session submitted to the 
Judges, who reduced them to the form of an Act of Parlia- 
ment, and then entered them upon the statute rolls The 
Judges were by no means careful in drawing up the acts 
in conformity with the petitions, and since the 2 Henry Y. 
and the reign of Henry YI it was decided that all Bills 
should bo prepared in the form of an act, winch on passing 
both Houses was to bo assented to or negatived by the 
Xing There is little doubt, however, that both Henry YI 
and Edward lY. altered statutes without the consent of 
Parliament. 

On introducing a Bill in the House of Peers, it is moved 
by any member without notice that the Bill shall be at once 
brouglit in. But in the House of Commons a member can- 
not introduce a Bill without first moving for leave to hnng 
it in. This is usually agreed to, and the Bill is ordered to 
be prepared by one, two, or three members ; or a select 
committee may be appointed m order to prepare the same. 
When drawn up it is presented at the bar by one of the 
members who has prepared the Bill, and on his name being 
called l)y the Speaker, he re;^lies “ A Bill on which the 
Speaker retjuests him to bring it up, and it is then laid upon 
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tlie table The next proceeding is to move that it bo read a 
first time, which is seldom negatived , the arguments for and 
against its clauses being usually reserved for the second 
reading. A day is then appointed for its being read a second 
time, and when read a second tiiiio it is moved that the bill 
be committed, to be considered clause by clause, oitli(3r in a 
committee of the whole House, or if the hill be of minor 
importance in a select committee When the committee has 
agreed to the Bdl, either as originally prepared, or with 
amendments, they report the same through their chairman 
to the House , upon which it is moved that the re]>ort be 
received It may even then by motion bo recommitted, in 
order to undergo further consideration or alterations Bui 
if the report of the committee he received by the Mouse, 
either as first brought up, or after being recommititid and 
considered, then it is moved that the Bill bo read a third 
time, and, if carried, it is further moved that tho Bill do 
pass When passed m the Commons it is sent up to the 
Lords in charge of several memhers, frequently including 
the Speaker The Speaker or chairman kiiocks at iho door 
of the House of Peers, and the members are introduced by 
the Usher of the Black Bod , the Speaker or chairman act- 
vancing to the bar makes three obeisances, on which the 
Lord Chancellor leaves the woolsack to receive tho Bill from 
his hands, the chairman informing him that it is a Bdl which 
the Commons have passed, and to which they desire the 
concurrence of their Lordships. The Bill is then sul)jecte{l 
to the same process in the Peers as in the Commons, with 
the exception that it may be read a first time without pre- 
vious notice. 

When a Bill originates in the Lords it is engrossed m a 
distinct round hand on parchment, and in that form sent to 
the Commons It is ordered to be engrossed by the 
Speaker of the House of Commons after the report is 
received , and if amendments or additional clauses arc added 
they are called riders, and are engrossed on separate shoots 
or parchments, but attached to the Bill 

On a Bill passed by the Commons being sent up to the 
Lords, the Clerk of the Commons endorses on it “ Sot hatUe 
msn Beignenrs and tho same form is observed by tho Clerk 
of the Lords on a Bill bemg sent to the Commons;, the 
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indorsation being Soi haille aux Communes and -when 
passed by the Commons the Clerk indorses Les Communes 
ont assent ez ” It may be remarked, that before a Bill is 
referred to a committee, spaces are left blank for dates, 
amount of penalties, <&c Sometimes Bills are recommitted 
twice or thrice before passing finally through committee, and 
are on each occasion printed as amended A Bill in any of 
its stages may be argued or opposed All Money Bills must 
constitutionally originate in the Commons, and although 
the Peers may reject they cannot alter Money Bills sent up 
from the Commons. But, after a conference with a com- 
mittee or deputation of the Commons, the suggestions of 
the Peers may be adopted and passed as a new Bill, w ith such 
amendments by the Commons, and then sent up for the 
approval of the Lords If a Bill be lost m either House, it 
cannot, according to the standing orders, be brought forward 
during the same session Bills, not Money Bills, may be 
amended in either House, but they must be returned by the 
House making the amendments to the other House for the 
purpose of agreeing to or rejecting those amendments In 
the Commons, according to the standing orders, no Bills 
affecting religion or trade can bo introduced until its propo- 
sitions shall have been first considered and agreed to in a 
committee of the whole House It is necessary also for a 
committee of the whole House to discuss the introduction of 
any Bill granting money, or for compounding or realising 
money owing to the Crown. By a standing order of the 
House of Peers, of the 7th July, 1819, no Bill intended to 
regulate manufactures, navigation, or trade, &c shall be read 
a second time until a select committee shall have ing^uired 
into and reported on the same 

Pbitate Bills are not personal Bills, strictly speaking, 
but are such as affect municipal coniorations and public 
undertakings, — such as Bailway Bills, Bills for Water- works, 
Canals, and other local undertakings of various kind They are 
called Private Bills, inasmuch as they do not embrace matters 
of public revenue, or do not affect the ■whole community. 
Parliament may be considered as acting in a judicial as well 
as legislative capacity in determining on Private Bills, which 
go through much the same stages in both Houses of Parlia- 
ment as Bills which are described as Public Bills But no 
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Private Bill cannot be introduced into either House of Parlia- 
ment except upon a Petition, statmg its provisions, objects 
and merits Hor can sucli Petition be presented in confor- 
mity V itb the sessional orders, after a certain day, usually a 
fortnight or three weeks after the meeting of Parliament ; 
and all necessary documents and plans must be presented to 
the House before any proceedings can be taken , while proof 
must also be adduced that sufficient notice has been given 
to all parties whose interest may be interfered with by such 
a Bill Usually their consent is obtained before the Bill is 
passed. The fees on Private Bills to the Clerks and other 
officers of the House, and affio to the Barristers engaged by 
the promoters and opposers, while the Bill is under the con- 
sideration of a Committee, are enormously great, and consti- 
tute a heavy tax upon all public undertakings in the United 
Kingdom, and not in other countries 

With regard to all Private Bills they are submitted to a 
Committee of Selection, appointed at the begmnmg of each 
session, ho simply report to the House whether the standing 
orders hav e or have not been complied with After a Private 
Bill IS read a first time three clear days must elapse before the 
second reading, during which time the Bill must be printed 
and delivered to members. On being read a second time by 
the House, a Private Bill is referred to a select Committee. 
Petitions for or against such a Bill are referred by the 
House to the Committee, who examine witnesses and 
hear counsel on both sides The preamble is first discussed, 
and' if not approved of the Bill is thrown out . the report of 
the Committee is ordered to he on the table, and no further 
notice IS taken of the measure. 

Bills become law on receiving the Eoyal Assent, which is 
always given in the House of Lords, either in Person by 
the Sovereign, or by Letters Patent under the Great Seal, 
and communicated to the two Houses by Commissioners. 
Money Bills which pass all their stages are sent hack by the 
Peers, and given m charge to the Officers of the House of 
Commons. If not a Bill of Supply it remains with the 
Clerk of Enrolments in the House of Peers. In order to 
prevent delay m passing Bills theEoyal Assent is usually given 
by Commission to Bills during the session. Bills of supply 
are brought up from the Commons by the Speaker, who, in 
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presenting tliem, makes a brief speech, especially at the end 
of the session, recommending that the money which has been 
hberally supplied by Her Majesty’s Faithful Commons shall 
be judicially and economically applied in meeting the pubhc 
expenditure. 

When Her Majesty gives her assent to Bills m person, 
her concurrence is previously communicated to the Clerk 
Assistant, who reads •the titles, on which Her Majesty’s 
assent is signified by a gentle inclination. If it be a Bill of 
Supply, the Clerk pronounces loudly le roi^ or “ la reyne 
remercie ses hons sicjet^, accejpte leur benevolence, et ainsi le 
veult ” To all other Private Bills le roi^^ or la reyne le 
veult,^’ and on assenting to Private Bills, fatl comme %l 
est dcsirce ” Acts of Grrace and Pardon receive the Boyal 
Assent before being submitted to Parliament. They are 
then read once in each House, and may be rejected bub not 
amended 

'When the royal assent is refused to a Bill, it is commu- 
nicated by the clerk in the following mild words, le 
or “^65 7eyne s'avisera,^^ but there are few instances on 
record of the assent being refused to Bills The last is the 
refusal of Queen Ann to sanction the Scotch Mihtia Bill, in 
1707. 

It IS remarkable that wo should so long retain Horman- 
French terms in the form of the royal assent The very 
word benevolence” reminds us of the extortions of the 
Stuarts, the Tudors, and their predecessors During the 
Protectorate the Commons resolved, in 165 G, “ that wlieii the 
Lord Protector shall pass a Bill, the form of the words shall 
be, ^The Lord Protector doth consent ’ ” In 1706, it was 
attempted by the Commons to abolish the use of Horman- 
French both in Parliament and in the Courts of Law ; and 
that, in Money Bills, the assent of the King should be sig- 
nified by the words, The Kmg thanks his good subjects, 
accepts their benevolence, and answers ^ Be it so ” and in 
respect to other public Bills, Be it as it is prayed and 
in regard to a refusal, The King will consider of it.” This 
Bdl, however, did not pass , but in 1731 an Act was passed, 
that all proceedings in Courts of Justice should be con- 
ducted in English. See HatselVs Precedents, edition of 
1818 ; Blachstone^s Commentaries, Book i. ; Jcxirnals of the 
Commons, &c. — Editor. 
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Ko 2 THE CIYIL LIST —(Pago 69 ) 

Tlie Civil List terminates witL tlie life of tlie Sovereign 
^Formerly tlie revenue of the King consisted of the rents of 
the Crown lands, and from several feudal exactions of an 
oppressive and arbitrary character From the death of 
William Eufus until the reign of William III , we find that 
all the Sovereigns of England, with the excepLon of Henry 
VII and Queen Elizabeth, were constantly embarrassed by 
financial poverty. The first of the Tudors levied money by 
the most arbitrary expedients this avaricious monarch 
hoarded his treasure, and was remarkable for the meanness 
of his establishment and expenditure. Queen Elizabeth was 
parsimonious, in order that she might he independent of her 
Parliament. She made, it is true, profuse gifts to some of 
her favourites , hut otherwise, there was not an item of ex- 
penditure, cither of a public nature or in the maintenance 
of her Court, which escaped her personal scrutiny. Tot her 
economy did not proceed from any tender concern for the 
pockets of her subjects , for nothing could be more unjust 
and arbitrary than the patents and monopolies sold by her 
for money, which, from notions of independence, she pre- 
fen*c(I to asking supplies from her Parliament, The sup- 
plies she received during a long reign of forty-five years did 
not exceed d02,8OO,OOO Such is the statement of Cecil, Lord 
Salisbury Of £450,000 lent by her m his adversity to the 
King of Prance, no more than £70,000 was ever repaid. 
Her last war with Spain cost £1,580,000 , and in six months 
a rebellion m Ireland drained £600,000 from her Treasury 
In ten years Ireland cost £3,400,000 above the revenue 
collected in that kingdom. Her ordinary revenue from 
Crown lands and other sources yielded less than £500,000. 
Until witluii the last thirteen years of her reign, the Cus- 
toms were farmed at £14,000 per annum , but in 1590 she 
raised the farm to £50,000, and compelled Sir Thomas Smith 
to refund her a portion of his great profits. When we con- 
sider her great undertakings, and her successful triumphs 
with such limited revenues, we cannot hut applaud her 
economy and wisdom Despotic she was, and her vices 
were not few * yet, as a monarch, she will ever continue to 
he admired and honoured by the English nation. 
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James I was a mean prince, "but profuse in gifts to liis 
favourites During Ins wliole reign £e could never extricate 
Himself from financial difiiculties The unconstitutional 
exactions of Charles I originated the resistance ^hich ■was 
finally fiital to his authority and to his life During the 
Commonwealth and Protectorate, monies were raised by 
severe exactions and merciless confiscations , hut the Long 
Parliament and Oliver Cromw^ell maintained both the credit 
and dignity of G-reat Britain amidst the nations of the 
world Charles II never attended to financial economy 
he robbed merchants and others by shutting up the Exche- 
quer ; and although his successor, James II , was economical, 
his reign wu,s too brief to restore public credit 

After the accession of "William III , a Civil List of 
£680,000 per annum was provided, payable out of certain 
taxes £800,000 was in like manner granted to G-eorge ] I ; 
and the same amount was, on his accession, voted to G-eorge 
III out of the general revenue But nine years afterwurds 
£1,000,000 was granted to pay off a debt which had accu- 
mulated on the Cml List , and the permanent grant was 
increased to £900,000 per annum • notwithstanding which 
a deficiency again occurred in 1784-86, although Mr Burke’s 
Bill had abolished many useless oifices, and greatly reduced 
the expenditure. 

In 1802, the Commons reported that the Civil List ex- 
penditure consisted of £209,988 for tho Boyal Eamily 
£33,279 salaries of the great Officers of State , £80,526 
Poreigii Ministers , £174,697 tradesmen’s hills , £92,424 
for the menial servants of the Court , £203,364 miscella- 
neous payments, <&c Parliament at the same time voted 
£990,000 for debts due on the Civil List , and in 1804 the 
Civil List revenue was increased to £960,000. In 1812, 
the Civil List had increased to £1,080,000, exclusive of a 
large sum paid for several members of the Koyal Pamily out 
of the Consolidated Eund 

On the accession of G-oorge lY £255,000 paid out of the 
Civil List was transferred to the Treasury Department, and 
£850,000 was fixed as tho revenue of the King, estimated 
as follows — His Majesty’s Privy Purse, £60,000, Lord 
Chancellor, Judges, Speaker of tho House of Commons, 
£32,956 , Ambassadors, Ministers, Consuls, &c. £226,950 ; 
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Eoyal Household, £209,000 , Salaries in Public Hepart- 
ineuts, £Id0,700 , Pensions, £95,000, Salaries to Officers 
of States £41,306 , of the Chancellor of the Exchequer and 
Commissioners of the Treasury, £13,822 Miscellaneous 
Payments, £26,000. Exclusive of the foregoing Civil List, 
a grant of the hereditary revenues of Scotland, amounting 
to about £110,000, and £207,000 for the Civil List of Ire- 
land, were granted to the Crown 

On the accession of William IV , in 1830, a select com- 
mittee of the House of Commons was moved for and carried, 
by Sir H Parnell, who reported that the proper expenses 
of the Crown should be separated from all other charges. 
The success of this motion overthrew the administration of 
the Duke of Wellington , and another report, founded on 
the Act 1 William lY , c 25, was made to the House, re- 
commending that the Civil List should be confined to the 
expenses of his Majesty’s Household, for which £510,000 
was granted, appropriated as follows . — His Majesty’s Privy 
Purse, £110,000 , Salaries of his Majesty’s Household, 
£130,000, Expenses of the Eoyal Household, £171,600, 
Secret and Special Services, £23,200 , Pensions, £75,000. 
The foregoing included the Civil List for Ireland and the 
hereditary revenues for Scotland the Droits of the Admi- 
ralty wore ordered to be paid into the Exchequer. By this 
arrangement £460,000 per annum was transferred from the 
Civil List to the Consolidated Eund The revenues of the 
Duchies of Cornwall and Lancaster, although de facto reve- 
nues of the Sovereign, were declared to be hereditary reve- 
nues, the last being annexed to the Crown, and the former 
only in the absence of a Prince of Wales. 

The Civil List of Queen Victoria was fixed by the 1 Viet, 
c. 11, sect. Ill, at £385,000, to be paid yearly out of the 
Consolidated Eund, and appropriated as follows — Her Ma- 
jesty’s Privy Purse, £ 160,000 , Salaries of her Maj esty’ s House- 
hold, and Eetired Allowances, £131,260, Expenses of her 
Majesty’s Household, £172,500 , Eoyal Bounty and Special 
Services, £13,200 ; Pensions, £1,200, Miscellaneous, £8,040. 
By Schedule V of that Act, pensions to be granted in one 
year are limited to £1,200 , and a list of all such pensions 
must be laid annually before Parliament. Although no part 
of the revenues of the Woods and Eorests is now appro- 
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priated to tlie Civil List, a large revenue might be derived 
irom those lands, were it not for the pernicious system of 
that department of the administration — Editor 

No, 3 —See No 1 


No. 4 CIYIL AND COMMON LAW —(Pago 83) 

There is no doubt but that much of what was the Common 
Law during the Saxon period has been introduced into the 
written or Statute Law first, in the Magna Charta, and 
afterwards in various Acts of Parhament since the reigns of 
Edward I and of Richard II. Blackstone, as well as Sir 
Matthew Hale, divided all the laws of England into hex 
Scri2)tci, the written law, and Lex non Senpta^ or the un- 
written law , and the former says, that “ although all laws 
have some monuments or memorials m writing, yet all of 
them have not their originals in writing ” In England, and 
Ireland (where the English laws were first introduced by 
Sir Edward Poynings), when the Statute laws are silent, 
recourse is had to the more ancient or Common law, the 
authorities for which are chiefly Bracton, Grlanville, the 
author of “Eleta,” Sir John Eortcscue, Lyttleton, and Coke 
upon Lyttleton Besides which, the Judges of the Superior 
Courts are considered the repositories ol the Common law , 
and their decisions, which are called by Bentham “ Judge- 
made-law,’ ^ partake also of equity law, or the law which may 
be considered as ruling the practice of the Chancery Courts. 

Although the origin of the Common law of England is 
declared by Sir Matthew Halo to bo as “ undiscoverable as 
the head of the JSfilc,” it was no doubt brought to this 
country originally by the Saxons and Scandinavians, although 
afterwards augmented and reduced to order by Ina, Alfred 
the Great, and Edward the Confessor. “We have historical 
evidence, although the Statutes are lost, that some of our 
Common laws wore passed as legislative enactments at an 
early period, especially during the reign of Richard I. 

In Scotland there is, strictly speaking, no Common law ; 
for where the Scottish Statutes are silent, the Civil law is 
introduced. In Scotland, again, the Statutes were never 
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framed by tbe Parliament, but, like tbe Prencb Or don nances, 
were introduced into tbe Legislature by the so-called “ Lords 
of the Articles,” wdio prepared all Bills or Acts for the 
IScotti&h Parliament At the XJnion, in 1707, those Statutes 
which we admit to have been ably drawn up, were unfortu- 
nately retained in the judicial system of that part of G-reat 
Britain Heritable jurisdictions also continued to exist 
until their repeal, by being compounded for, in 1747 One 
of the worst icmnants of the judicial system is that which 
regulates the local courts, and leaves decisions to local 
judges, whatever the amount at issue, with appeal in all 
suits above £8. 6s 8d. to the Sheriff-Deputo or Principal, 
who IS usually practising as an advocate in the Parliament- 
House of Edinburgh. Under the Scottish judicial and repre- 
sentative system, the people had really no civil or political 
liberty until after the passing of the Eeform Bill 

The advantages which England has derived from the in- 
stitution of County Courts, giving summary jurisdiction to 
the extent of £50, have caused an universal desire in all 
Scotland, excepting Edinburgh, to have the local courts of 
that country modelled on a similar basis 

With the exception of England and Spain, the Eoman 
and Civil law were introduced into the judicial system of 
almost every country in Europe , and it is a remarkable fact, 
that the inhabitants of those countnes have proved ineapa- 
blo of the exercise of true civil, political, and religious 
liberty. In Eonic, the Jus Pont'ijicimi, or religious law, was 
united to the civil, or Jus Civile ^ and at that period the 
patricians alone were considered capable of administering 
the laws Afterwards, during the empire, the Eoman laws 
were compiled as imperial constitutions , and it is rather 
remarkable that the Eoman Codes were framed during a 
period described as the “Decline” of tho ancient jurispru- 
dence There were many of those Codes, the first as early 
as tho time of Septimus Severus. Tho Codes now usually 
referred to are those of Theodosius and Justinian, especially 
the latter, which have nearly altogether supplanted the use 
of the funner Tho Justinian legislation, which included 
much of tho Theodosian Code, was published a jd 534, as 
“ Codex Justimanus Eepetitce Prsolectionus,” and declared 
to have ever after tho force of imperial laws. It is divided 
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into Twelve Books, the first of which treats of the Catholic 
Faith, defining its creed, forbidding public disputations on 
dogmas treating of the rights, discipline, &c. oi the Church, 
and enacting many cruel penalties and punishments. The 
second book treats of compromises, restitution of property, 
personal calumny, &c The third book refers to the judicial 
proceedings relating to holidays, testaments, donations, in- 
heritances, mixed actions, criminal proceedings, gaming, &c 
Book fourth treats of personal actions on loans or other 
obligations, in relation to beirs and partnership undertak- 
ings, <&c The fifth book states the law in regard to mar- 
riage, women’s portions, &c The sixth book relates to 
slaves, freemen, patrons, disinheriting of heirs, opening of 
wills, &c The seventh lays down the law of manumission 
of slaves, seizure of goods, and the mode of obtaining redress 
for defrauded creditors, &c The eighth treats of pledges, 
pawns, paternal pover, emancipation of children, The 
ninth hook is nearly altogether devoted to setting forth 
crimes, ]udgmenis, and pimishments The tenth refers to 
the revenue, public ofiicos, and functions The eleventh 
hook relates to the rights of the ^ city of Eome, municipal 
towns, corporate bodies, communities, &c , and the twelfth 
hook declares or explains the rights of cities in r('gard to 
offices civil and military, and thoir fiinetioiianes There are, 
however, many portions of the Justinian Code which re- 
quire reference to the Thoodosiau when doubts arise as to 
their luterpretatioii 

Shortly after the publication of his Code of Laws, Justi- 
nian appointed Tnbonian, and sixteen lawyers, to select all 
that was considered valuable m tlio writings oi the classical 
and other learned jurisconsults of the empire, with instruc- 
tions to prepare a Code which would form a never-failing 
work of reference to the lawyer and tho magistrate. They 
completed this great task in three years, and called the 
work JDigesta,^^ which was at tho same time styled by the 
G-reek title Banded under which those laws are now 
better known. The Bigesta — ^first published a d 5H3 — con- 
sists of five books, subdivided into titles and sections, and 
treats of the same subjects, with a great number of others, 
which are contained in the Code, and is much superior to the 
latter m its language and arrangement. An abridgment of 
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tlic Digesfa^ in four "books, was also published, and relates 
chiefly to persons, things, and actions 

The new laws afterwards published by Justinian were 
chiefly in Greek, and collectively were known as the No- 
vellce This work is divided into 168 constitutions, has been 
three or four times translated into Latin, and has been 
printed in some editions of the “ Corpus Juris,” 

Tribonianus, a native of Pamphilia, may be considered the 
real author of the Justinian legislation, which in a great 
degree was compiled from Ins valuable law library The 
Pandects wore lost for several centuries, and were discovered 
at Amalfi during the twelfth century The Gorman, Dutch, 
Drench, and Italian lawyers are compelled to study the Jus- 
tinian legislation, as well as the more modern public law of 
Europe. 

In England the ecclesiastics contended strenuously for the 
introduction of the Civil and Canon law, as arranged or com- 
piled by Gratian at Bologna, early m the twelfth century , 
and ten years after the discovery of the Pandects, Vacarms, 
an Italian lawyer, delivered public lectures on the Civil law 
in the University of Oxford, under the protection of the 
Archbishop of Canterbury and the Bomish Church. The 
exclusion of the study of the Common law in the Universities 
originated the Inns of Court, the first of which is said to have 
been Thavics Inn, Holborn Eortescue writes that m his time 
there had been four Inns of Court, and ten Inns of Chan- 
cery , the first frequented by the sons of the nobility and 
wealthy gentry, and the latter by persons who had not the 
means 'of paying the greater expense of the Inns of Court 
Students in the first were styled Apprentice Nobiliorum, and 
in the second simply Apprenticii — Editor, 


5. TUP OMmPOTENCE OE PABLIAMEOT — (Page 102) 

Sir Edward Coke contends that the power and jurisdic- 
tion of Parliament is so transcendant and absolute that it 
cannot be confined either for causes or persons within any 
bounds. It hath sovereign and uncontrollable authonty 
in making, confirming, enlarging, restraining, abrogating, 
repealing, reviving, and expounding of laws concerning 
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matters of all possible denominations, ecclesiastical or tem- 
poral, civil, military, maritime, or criminal, this being tbe 
place where that absolute despotic power which must in all 
governments reside somewhere, is entrusted by the consti- 
tution of these kingdoms. All mischiefs and grievances, 
operations and remedies, that transcend the ordinary course 
of the laws, are within the reach of this extraordinary 
tribunal. It can regulate or new model the succession to 
the Crown, as was done in the reigns of Henry VIII and 
ViUiam III. It can alter the established religion of the 
land, as was done in a variety of instances m the reigns of 
King Henry VIII, and his three children. It can change 
and create afresh even the Constitution of the Kingdom, and 
of Parliaments themselves, as was done by the Act of Union 
and the several statutes for Triennial and Septennial 
Elections. It can, in short, do everything that is not naturally 
impossible, and, therefore, some have not scrupled to call 
its power, by a figure rather too bold, the Omnipotence of 
Parliament 

Tnxe it IS, that what the Parliament doth no authority 
upon earth can undo, so that it is a matter most essential to 
the liberties of this kingdom that such members be dele- 
gated to this important trust as are most eminent for their 
probity, their fortitude, and iheir knowledge. Eor it was a 
kno’wn apothegm of the great Lord Treasurer Burleigh, 
that ‘ England could never be ruined but by a Parliament 
and Sir Matthew Hale observes, ‘ this being the highest and 
greatest Court, over which none other can have jurisdiction 
m the kingdom, if by any means a misgovernment should 
any way fall upon it, the subjects of this kingdom are left 
without all manner of remedy.’ To the same purpose the 
present President Montesquieu, though I trust too hastily, 
presages, that, as Borne, Sparta, and Carthage had lost their 
liberty and perished, so the Constitution of England will 
in time lose its liberty ; it will perish whenever the legislative 
power shall become more corrupt than the executive. 

It must be ovmod that Mr. Locke and other theoretical 
writers have hold that there remains still inherent in the 
people a supreme power to remove or alter the legislature 
when they find the legislature act contrary to the trust 
reposed in them ; for when such trust is abused it is thereby 

A A 
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forfeited, and devolves to those who gave it. But, however 
just this conclusion may be m theory, we cannot practically 
adopt it, nor take any legal stops for carrying it into execu- 
tion, under any dispensation of Government at present 
actually existuig, Bor tins devolution of power to the people 
at large includes a dissolution of the whole form of Govern- 
ment established by that people, reduces all the members 
to their original state of equality, and, by annihilating the 
sovereign power, repeals all positive laws whatsoever before 
enacted JNTo human laws will therefore suppose a case 
winch at once must destroy all law, and compel men to build 
afresh upon a new foundation, nor will they make provision 
for so desperate an event as must render all legal provision 
moficctual. So long, therefore, as the English Constitution 
lasts, we may ventuio to affirm that the power of Parliament 
is absolute, and without control. 

The vholo of the law and custom of Parliament has its 
original from this one maxim, that whatever' matter arises 
concernwg e'lfher House of Parliament ought to he examined^ 
disemsed^ and adjudged in that House to which it relates, 
and not elsewhere. Hence, for instance, the Lords will not 
Buffer the Commons to interfere in settling the election of a 
Peer of Scotland, the Commons will not allow the Lords to 
judge of the election of a Burgess, nor will either House 
permit the subordinate Courts of Law to examine the 
merits of cither ease But the maxims upon which they 
proceed, together with the method of proceeding, rest 
entirely in the breast of the Parliament itself, and are not 
defined and ascertained by any particular stated laws. 

The privileges of Parliament are likewise very large and 
very indefinite. And, therefore, when in 81 Henry VI. the 
House of Lords propounded a question to the Judges con- 
cerning them, Sir John Bortescue, in the name of his 
brethren, declared ^ that they ought not to make answer to 
that question, for it hath not been used aforetime that the 
Justices should m any wise determine the privileges of the 
High Court of Parliament. Bor it is so high and mighty m 
its nature that it may make law, and that which u law it 
may make no law, and the determination and knowledge of 
that jprivilege belongs to the Lords of Parliament^ and not to 
the JmtmoSf^ 
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“Priv^ege of Parliament was principally established in 
order to protect its members, not only Irom being molested 
by their fellow subjects, but also more especially from being 
oppressed by the power of the Cro\\ n 

It IS declared by the statute 1 Wm and Mary, c 2, 
‘as one of the liberties of the people^ that the fteedonn of 
speech and debates and proceedings in IBarhament ought not 
to he impeached or questioned in any court or place ou^ of 
Parhament and this freedom of speech is particularly 
demanded of the King in person by the Speaker of the 
House of Oominons at the opening of every new Parliament. 
So likewise are the other privileges of persons, servants, 
lands, and goods, winch are immunities as ancient as 
Edward the Confessor, in whose laivs w e find this precept — 
^ ad synodos venientihus fine smmnomti suit fine per se quid 
agendum hahuerint sit summa paa,^ and so too m the old 
Grothic Constitutions — ‘ extenditur hccc pax et secuntas ad 
quatordecirn dies convocato regni senatii ’ Tins included 
formerly not only privilege from illegal violence, but also 
from legal arrests and seizures by process from the Courts 
of Law , and still to assault by violence a member of either 
House, or his menial servants, is a high contempt of Parlia- 
ment, and there punished with the utmost seventy.” — 
JBtackstone, B i. c. 2, Rights of Persons. See also the Bill of 
Rights — Editor. 


No, 6 COMMON LAW PBOOEDUEE ~ (Page 104) 


The forms of Common Law procedure which have been 
simplified by recent legislation, have further been improved 
in England by tlie erection of County Courts The various 
bills introduced by the last Parliament and since the meeting 
of the present session in both Houses will be attended with 
great advantages not only in the Common Law Courts but 
also in the Court of Chancery, in both of which much time 
and expense wiU hereafter be saved — Editor. 


No. 7. p. 116— See No. 6 md p 114 of the Text, 
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Wo 8 LIBEBTT OE TEE PEESS.-~ (Page 130 ) 

Blackstone observes, by tbe law of the twelve tables at 
Rome, libels wbicb affected the reputation of another were 
inadeia capital offence , but before the reign of Augustus the 
punishment became corporal only. Under the Emperor 
Valenfcinian, it was again made capital, not only to wnte 
but to publish, or even to omit destroying them Our law 
in this and many other respects corresponds rather with the 
midtlie age of Roman jurisprudence, when liberty, learning, 
and humanity were in their full vigour, than with the cruel 
edicts that wore established m the dark and tyrannical ages 
of the ancient decemvii i or the later Emperors 

“ In this and the other instances which we have lately con- 
sidered, whore blasphemous, immoral, treasonable, schismati- 
cal seditions, or scandalous libels, are punished by the English 
law, some with a greater, others with a less degree of seve- 
nty, the hberty of the press, properly understood, is by no 
means infringed or violated. The liberty of the press is, 
indeed, essential tc the nature of a free state ; but this con- 
sists in laying no previous restraints upon publications, and 
not m freedom from censure for criminal matter when pub- 
lished. Every freeman has an undoubted right to lay what 
sentiments he pleases before the public To forbid this is 
to destroy the freedom of the press ; but if be published 
what IS improper, mischievous, or illegal, he must take the 
consequence of his own temerity. To subject the press to 
the restrictive power of a licenser, as was formerly done 
both before and since the Revolution, is to subject all freedom 
of sontimcnt to the prejudices of one man, and make him 
the arbitrary and infallible judge of all controverted points 
in learning, religion, and government. But to punish, as the 
law docs at present, any dangerous or offensive writings 
which when published shall on a fair and impartial trial be 
adjudged of a pernicious tendency, is necessary for the pre- 
servation of peace and good order, of government and 
religion, the only solid foundations of civil liberty. Thus 
the wdl of individuals is still left free : the abuse only of 
that free wiE is the object of legal punishments. Neither 
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is any restraint hereby laid upon freedom of thought or 
inquiry liberty of private sentiment is still left , the dissemi- 
nating or making public of bad sentiments destructive of 
the ends of society is the crime which society corrects. 
^ A man/ says a fine writer on this subject, ‘ may be 
allowed to keep poisons in his closet, but not publicly to 
vend them as cordials / and to this we may add, that the 
only plausible argument heretofore used for restraining the 
]ust freedom of the press, that it was necessary to prevent 
the daily abuse of it, will entirely lose its force when it is 
shown by a reasonable exertion of the laws that the press 
cannot he abused to any bad purpose without incurring a 
suitable punishment, whereas it never can be used to any 
good one when under the control of an Inspector So true 
will it be found that to censure the licentiousness is to 
mamlain the liberty of the press.” — JBlackstone, B iv c. 2 

"We have remarked in the text that the constitutional 
freedom of the ])ress and of public speech only exists m the 
countries inhabited by those who speak and legislate m the 
English language. In the Netherlands, Belgium, and 
Piedmont, freedom of speaking and writing is allowed to a 
greater extent than m any of the other kingdoms of Europe, 
unless it be Norway, where the Storthing are allowed 
freedom of debate. But m Norway the legislature only 
meets three months once in three years, and although a 
man may publish what he pleases, he does so under greater 
responsibilities than m England In Switzerland the press 
IS constitutionally free ; but since 1848 it has been subjected 
to political restrictions — Editor, 

Ho. 9 XIIJE AHaLOAMEBICAN BEPUELIO --(Pag© 192.) 

It IS greatly to be regretted that when the Crown of 
England acknowledged the independence of the United States 
of America, it did not at the same time place the commerce 
and intercourse of every port and place in the United 
Kingdom, and in the United States of America, on much the 
same footing of freedom as if both countries had still conti- 
nued under one government. This General Washington and 
his Cabinet were inclined to do, and Mr. Pitt was in favour 
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of tins ^^ise policy, but ibe project was distasteful to G-eorge 
III., and to the nnuistry which succeeded the Shelburne 
Cabinet. On the day before Louisbcrg fell, and that befoie 
which General Wolfe gamed the battle on the plains of Alra- 
ham, which gave Canada to England, no British subject, no 
Anglo-Saxon, possessed a single rood of land v it bin the 
countries bordering on the rivers, lakes, or the Gulf of St 
La\\rence, or north of two small settlements in Nova Scotia, 
or south of Colonel Oglethorpe’s small Colony in Georgia, 
or west of the Alleghany Mountains Those vast regions 
extending to the Pacific were then under the sovereignty of 
the Bourbons of France and Spam the Anglo-Americans 
although highly prosperous did not then exceed 2,000,000 of 
inhabitants, who were all settled to the eastward of the Alle- 
ghanies chiefly near the shores of the Atlantic 

At the present dav the subjects of the Queen of England 
and the citizens of the United States possess all the donu- 
niona of North America, extending North of Mexico from 
the shores of ilie Atlantic, to those of the Pacific. 

The triu^ policy of the British and American governments 
ought to have been to place the relations of the British 
Empire, and the United States of America, as nearly as 
possible on the same commercial and maritime arrangements 
as if they were still under one great federation If the 
United States had remained under British dominion until 
the present clay, their ships, their fishing craft, would freely 
enjoy our homo and colonial coasting trade, would ha\e 
exactly the same freedom of fishing along the shores of New 
Brunswick, Nova Scotia, Newfoundland, and the Gulf of 
Si Xjawrence, as British vcssols, while all British shipping 
would partake of the coasting trade and fisheries of ilu^ 
United States That both nations would derive great benefit 
from such freedom of trading and fishing cannot be denied. 
Under siicb a system Great Britain might have enjoyed 
every possible trading advantage with the United States 
which it would have been -just to possess, had they continued 
under British clommatioii. The trade, navigation, and 
fishenes of the United States, ought in like manner to have 
derived every commercial and maritime advantage which 
could have been on the most liberal understanding obtained 
from tbe mother country, without being subject to the inca- 
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pacities of tlie Colonial Office, or the maladministration of 
colonial governors, — to the interference of the British Parlia- 
ment, or to the absolute exercise of the sovereign prerogative 
But the liberal commercial policy proposed by Mr Pitt, in 
the Shelburne administration, and by Mr Adams on the part of 
the IJmted States, was defeated by an adverse party in G-reat 
Britain, which finally led to the adoption of a counterpart 
to the British navigation law by the United States, and which 
until lately was enforced with regard to all British vessels 
arriving in the United States But all the relaxations made 
in our navigation laws have been met with perfect reciprocity 
by the United States 

Now if the British colonial and coasting trade were fairly 
opened to American vessels, the coasting trade and fisheries 
of the United States would be at once thrown open 
to British vessels, which is so much desired by Her 
Majesty’s subjects in Canada and New Bruns\\icL Why 
not at once take this wise and profitable course, instead of 
hazarding a war by the irritating and insulting presence of 
ships of war among the American fishermen ^ The laws there 
provide that whatever privileges American vessels enjoy in 
other countries the vessels of those countries will enjoy in 
American ports and seas. England does not rum Scotland, 
nor the latter England, although the coasting trade and 
fisheries are common to both , and British subjects, so far 
from being injured, would bo greatly benefited if the coasting 
trade and fisheries of the British dominions and of the 
United States were rendered freely common to the inhabi- 
tants of both countries. Wc trust and believe that the 
present Parliament will abolish the remaining vestiges of 
restriction and our navigation laws — 'Editor. 

No 10. THE EiaHT OE BESISTANCE - (Page 124) 

Erom the end of the reign of George IV., and from 1832 
down to the present time, no one has considered it dangerous 
that the right of resistance should he inherent in the people, 
and that they should exercise that power when their natural 
and legal rights are invaded , because it has not happened 
of late years to liave been, nor is tliere the probability that 
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it Will he exercised in opposition to tlie Crown , nor, wlnle 
the British Constitution endures, can a ministry deprive the 
people of their constitutional and natural rights When, 
therefore, we speak of the constitution, government, and 
administration of England, we include not only the 
Sovereign and Ministers of the day, but all our Judicial 
Tribunals, from the High Courts of London down to the 
Assizes, County Courts, Quarter and Petty Sessions, and the 
summary jurisdiction of Justices of the Peace We must 
also include the government of Towns locally, by the Magis- 
trates of their respective corporations. The Government also 
extends its executive authority to a Colonial Empire of 
unparalleled magnitude, and also to India, through a Cabinet 
Minister who is appointed to that department of public 
affairs. The right of resistance will hereafter become in all 
probability in operation obsolete, inasmuch as the government 
and legislation of the Empire are so far justly balanced that no 
one power can dangerously invade the other without subvert- 
ing the Constitution When it is said that the King or Queen 
of these realms can do no wrong, the expression is true, 
for the ministers of the Crown are made responsible to Par- 
liament, and without a majority in the Commons, and with- 
out the confidence or sufferance of Parliament, no Cabinet 
can administer the government of the country. George III. 
maintained the second Pitt, it is true, against a majority of 
tho House of Commons, until a sufficient number of the 
members of the opposition were corrupted so as to enable 
the minister to command a majority ; but m the present 
time such an attempt would be utterly unsuccessful. We have 
mentioned in a note to the text that William IV , in 1834, 
abruptly dismissed his ministers A general election fol- 
lowed, and the new Parliament compelled the King to take 
back Lord Melbourne and his colleagues, with the sole 
exception of the Lord Chancellor, who although one of the 
greatest men of the age, was from various causes inveterately 
hated by the King. William the Fourth hated the Eeform 
Bill and all reformers , yet that very Lord Chancellor was, 
we believe, the principal Cabinet minister who may almost 
be said to have compelled the King to dissolve Lord Grey’s 
first Parliament, which led the country to return a House of 
Commons who carried the Eeform Bill, and which act the 
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Lords finally dared not to reject, nor the King to refuse Ins 
royal assent — Editor, 


No 11 THE BRITISH COLONIAL EMPIRE.— (Page 330 ) 

The magnitude of the British Colonial Empire in Ame- 
rica, Africa, and Asia, constitutes one of the greatest of 
the Crown and Cabinet responsibihties in administering the 
government and laws of the whole British Empire. The 
circumstances under which Do Lolme wrote his observations 
on Colonies, and those of the present time, are so greatly 
different as to require some illustration 

The advances made by the Anglo-Saxon race during the 
last hundred years, over the territories of the "Western and 
Eastern World, are unparaheled in the history of civilization 
and of the acquisition ^of dominion The first attempts at 
settlement m America were made during the latter years of 
Queen Elizabeth at the expense, and under the auspices, of 
the gallant 8ir Walter Ealeigh. But the first permanent 
settlements amid the wilderness of the Western World, were 
not made until 1607, at James’s river, and in 1620 by the 
Pilgrim E'athcrs at Massachusetts Bay. In 1682 Penn 
founded with admirable wisdom the colony and capital of 
Pennsylvania: his name in Anglo-American history will 
ever occupy a most prominent distinction , second only to 
the name of George Washington In America the colonists 
were for a long time allowed the enjoyment of a large share 
of self-government , they advanced in prosperity, in free in- 
stitutions, wealth and happiness, until their unconstitutional 
oppression by the British government, and the obstinate 
injustice of George III., drove them into resistance, rebellion, 
and independence. 

With respect to the democratic form of the American 
government, great powers are vested in the President, and 
even his Ministers remain m office as long as he does as 
chief Magistrate . for they are not dependent npon a 
majority either in the Senate or m the House of Eepresen- 
tatives When the government was instituted it would 
have been impossible to have invested one man with kingly 
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autbonty, or to establish a court; and an hereditary 
Sorereignty 

Of all men Washington had the highest claims , but he 
i;vas so truly virtuous and disinterested that he soared above 
all the sublunary vanity of any rank above that of a good 
citizen , and he surrendered all his power the moment he 
had achieved independence for his country, and freedom 
for his fellow-men 

In 1759, the ISTew England States, New York, Penn- 
sylvania, Virginia, the Carolinas, and the small settlements in 
Georgia and in Nova Scotia, contained a population, as ve 
have already stated, of nearly 2,000,000 The greater part 
of Nova Scotia, New Brunswick, Cape Breton, and all the 
Coasts, Islands, and Countries within the Gulf of and watered 
by the Eiver St Lawrence, and the Lakes of Canada, 
Florida, and all the vast regions west of the Alleganies, were 
either occupied by North American aborigines or by the 
subjects of France and Spain The whole of the vast regions 
of Mexico were under the domination of Spain such was the 
territorial occupation of North America ninety-four years ago 
Since that period, the inhabitants, speaking, reading, writing, 
studying, legislating, and governing by the Englishlanguagc, 
have increased from about 2,000,000 to about 30,000,000, 
and hold dominion over all the countries from the eastern 
coasts of the Atlantic to the shores of the Pacific, from 
Hudson^s Bay to the Gulf of Mexico Amid and over thosti 
vast regions they have built magnificent cities and prosperous 
villages ; they have connected rivers and seas by the con- 
struction of canals and railways ; thrown bridges and other 
viaducts over deep ravines ; they have built magnificent public 
edifices and founded admirable schools and seats of learning 
and sciences ; their sailing vessels and their steam ships swarm 
on the Atlantic, Pacific, the Indian, and Chinese Oceans 

111 the East the progress of Anglo-Saxon colonization has 
also been wonderful . for although factories were established 
long before by the English in various parts of A sia, it was 
not until about the middle of the eighteenth century that 
they commenced making conquests m India, Previously 
Bombay was given as a marriage portion by Portugal to 
Charles II , and England only held twenty-four square miles 
jround Madras on the Coromandel Coast. In 1763, tern- 
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tones were conquered from the French, and several 
tracts were obtained in the Carnatic and in Bengal , but 
since that period — chiefly during the present century — the 
triumphs of the English over the Princes of India have sub- 
jected to British domination nearly all the vast regions from 
the Himalayas to Capo Comorin, from the Indus to the south- 
ern extremity of Malacca. During the present century, also, 
England has formed several colonies in Western and ni 
Southern Africa , and the foundations of a great empire have 
been permanently established in Australia 

Possessing Gibraltar, Britain commands the entrance, 
and by Malta the centre, of the Mediterranean , while Aden 
affords nearly the same power with regard to the Bed Sea. 

The progress of the whole British Colonial Empire m the 
past has been wonderful , m the future, it must be remarka- 
ble in astounding events. In contemplating the future 
progress of the Anglo-Saxons, it is impossible not to believe 
that, before the end of the present century, they will eon- 
stituio the governing race not only in all America, but in 
all India and Southern Asia, — probably even in a great part 
of China , and that they will even, by treaty or by force, 
open the empire of Japan to the commerce and intercourse 
of mankind 

In the West Indian Islands Jamaica for a long period 
enjoyed a constitutional government , the other British pos- 
sessions were chiefly ranked as Crown colonies, until legis- 
lative constitutions were given to them all, with the excep- 
tion of Trinidad and Guiana. 

The Indian empire has not as yet been considered or 
governed as a colony ; and although controlled by the 
Crown, it w^as, until 1833, chiefly governed by a trading 
corporation 

Until recently, the colonies of the Cape of Good Hope 
and Australia have also been considered as Crown colonies. 
Trinidad, Guiana, Ceylon, and the Mauritius, arc still Crown 
colonies, without legislative government 

Since 1810 all the North American colonies have enjoyed 
perfect self-local government , the Crown only reserving to 
itself the appointment of Governors, Chief Judges, and a 
few other officers. 

The Constitutions granted to the Cape of Good Hope and 
ihe Aiisiralian Colonies are more limited, hut we do not* 
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consider them to "be of a permanent character The Con- 
stitution of Canada, and of the other British North American 
Colonies, is as nearly as possible assimilated to the Consti- 
tution of England, and, with the exception of the Grovcr- 
nors and Judges, no other Officers can retain power but bj 
a maprity in the Legislative House. But still the Crown 
has held, and still holds through Parliament, a legislative 
control over the acts of the Colonial legislature In a 
country, however, so powerful as Canada, it would be very 
dangerous to exercise tliat control, excepting under circum- 
stances of danger, and when Her Majesty’s subjects them- 
selves in Canada are consenting parties to acts which may 
bo considered necessary to be brought forward in the Impe- 
rial Parliament The British Parliament has, however, 
legislated for all the Colonies, but seldom, excepting 
when acts of the Imperial Parliament have been violated. 
When the House of Assembly in Jamaica refused to 
provide the means for providing suitable prisons, which 
became necessary after the emancipation of the slaves, the 
British Parliament did legislate, and on the inhabitants 
resisting such legislation the Constitution was suspended 
until the Colony accepted the previous Act. 

In 1840, in consequence of a robelhon, the Constitution 
of Lower Canada was suspended, and a Provisional 
Government appointed, with legislative functions and strong 
executive powers, until a new Constitution was given to 
Upper and Lower Canada as one provmce Parliament is 
now legislating with regard to the lands in Canada called the 
Clergy Eeserves, and will no doubt pass an Act vesting the 
management and disposal of those territories in the local 
Government of Canada — Editor, 


Note 12. THE BBITISH CABINET ob aOYEENMENT —(P.338) 

An essential element of the Constitution is the Cabinet, 
which IS formed by the Sovereign sending for a person who 
is always a Statesman of Parliamentary experience. This 
distinguished person is consulted, and usually entrusted 
with forming a Cabinet; as he is supposed to be the 
best entitled, not only to the confidence of the Sovereign, 
but necessarily of the country. Eor, although the Sovereign 
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may appoint a Prime Minister, and entrust him with the 
formation of a Cabinet, every member of that Cabinet who 
have seats in the House of Commons must go back to their 
constituents to be re-elected, or in other words approved of 
or rejected by the electors Even all the subordinate ap- 
pointments, including the Officers of the Eoyal Household, 
must, if they have seats in the Commons, be also re-elected 
or rejected The Cabinet consists of 

1 The Prime Minister, who is called, not correctly, Eirst 
Lord of the Treasury. 

2 The Chancellor of the Exchequer, who is de facto the 
head and director of the Treasury, and of the whole revenue 
and expenditure of the United Eangdoiri, and under whose 
control are the departments of inland revenue, the customs, 
national debt, <fcc. 

3. The Secretary of State for the Home Department, under 
whom is the executive and legislative department of the 
admmisti*iition of criminal law, the maintenance of the peace, 
police magistrates, and various duties bearing upon the 
admmistration of the kingdom 

4 The Secretary of State for Foreign Affairs, who manages 
the relations of the British Empire with all Eoreign Coun- 
tries, recommends to the Sovereign the appointment of 
Ambassadors to foreign courts, and of British Consuls to 
diflerent parts of the world 

6 The Secretary of State for the Colonies, who has the 
direction and the control of the Colonial Empire of Grreat 
Britain. He recommends who should be appointed Grover- 
nors of Colonies, Judges, and certain other Officers, greater 
or less in number, according as the Colonies have more or 
less of legislative self-government. Either the Chief Secre- 
tary of State, or an Under Secretary, — ^there being two Under 
Secretaries m the Home and Eoreign, and three m the 
Colonial Office, — ^have, m each, seats m the House of 
Commons, 

7 The President of the Board of Trade is usually in the 
Cabinet. Matters affectmg trade and navigation, the railway 
department, and commercial legislation, are generally under 
this minister, with whom there is also a Vice-President and 
two Secretaries. 
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8 The Fremdenf of the Board of Control is Iiead of the 
Executive Affairs of India, and with two of the East 
Indian Directors constitute a Secret Committee for 
directing the Executive aud Military Affairs of India, 
and he in reality recommends, no doubt -N^ith the advice of 
lus colleagues in the Cabinet, the Groveriior- General, other 
{jovernors, as well as Judges, and chief Law Officers m 
India. There are two Secretaries to the Indian Board, 
who g(mcrally have had seats in the House of Commons. 

9. The First Lord of the Admiralty is also a Cabinet 
Minister of the Crown , and one of the Secretaries of the 
Admiralty has always a scat in Parliament 

The Comm ander-tn- Chief of the Forces is not a Cabinet 
Minister, but the Secretary at War is usually a Member of 
the Cabinet, and always of the Government. 

Ihio Fohtmaster-Qeneral is usually a Peer, and is always 
in the Cabinet. 

The President of the Cornell^ although he is actimlly Pre- 
sident of the Cabinet, is never considered a Prime Minister. 
National education is chiefly under his direction 

The Lord Privy Beal can scarcely bo said to hold an 
administrative office, but he is always a Member of the 
Cabinet. 

The Chancellor of the Duchy of Lancaster is generally, 
but not always, a Member of the Cabinet. 

The Lord Chancellor, who ranks even higher than the 
Prime Minister, has hitherto always been a Member of the 
Cabinet But there appears no greater necessity for a 
Chancery or Law Judge being a Member of the Govern- 
ment, than for the Lord Chief Justice being m the Cabinet, 
as wm formerly the case. The Lord Chancellor being a 
Member of the Cabinet, and the duration of his office de- 
pending merely on the existence of the Government with 
which he is connected, has always constituted a great evil 
with regard to the Court over which he presides 

At present one Member of the Cabinet, Lord John 
Eussell, holds no office, but on the part of the Government he 
leads the House of Commons. 

The Members of the Government not in the Cabinet are 
the Vice-President of the Board of Trade, Paymaster of the 
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EorceSj Secretary of tlie Admiralty, Under-Secretary for the 
Home Department, the t’w o Parliamentary Secretaries of the 
Treasury, the Junior Lords of the Admiralty and Treasury, 
the Pailiamentary Seereiaiy of the Colonial Office, the 
Dnder-Secretary for Foreign Office, the two Indian Secre- 
taries, the Lord Chainherlam, and various Officers of 
the Jtoyal Household, the President of the Poor Law 
Board, the Lord-Lieutenant for Ireland, Chief Secretary for 
Ireland, Solicitor and Attorney- G-eneral for Ireland, the 
Lord Advocate and Solicitor- G-eneral for Scotland. 

The Leader of the House of Peers is usually the President 
of the Council 

The Leader of the House of Commons is usually the Prime 
Minister, if not a Peer or the Chancellor of the Exchequer, 
who, as lie must bring forward the annual financial Budget, 
must always be a member of the House of Commons. 
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Ai^eals in cases of murder, 74 
^Aquilms, praetor, 107 
Archbishops in the House of Peers, 55, 56 

Arms, the sovereign’s power limited with respect to it^ 74, 75, the 
crown not dependent on it, 292, 294 
Arms, the British, 285 — 288 , subject to the civil authorities, 295. 
Arrests, ‘^ocedure of, 91 — 94 

Assemblies, popular, their disadvantages, 174 , controlled by a few 
leaders, 177 , Tully’s remarks respecting, ISds. 

Athens, arbitrary power of its magistrates, 189 

Aula Eegis, the court so called, 18, 87, 89 

Bacon (Lord Chancellor) censured for corrupt practices, 240. 

Barehones’ parliament, 278. 

Barons, their ancient privileges, 15 , under the NTorman rule, 17. 

Benet (Sir John) expelled the Commons, 244 
Benson (Henry) expelled the Commons, 214 

Bill of Eights, origin of, 50, its sixth article, 74, ninth article, 78, 
tenth article, 262 

Bills of Parliament originally only forms of petition to the King, 166, 

341 , when mtroduced m the form of Acts, 61, 341 , the practice of 
tacking them to money bills, 258 , must he read three times, 184, 

342 , mode of transmission between the two Houses, 161, 342 ; royal 
assent given to them either in person or by Letters Patent, 344. 

Bills, private, explained, 343 , introduced upon a petition, 344 , mode 
of procedure with them, th 
‘Bishops m the House of Peers, 65, 56. 

Bhickstone (Judge) on the hberty of the press, 366 
Bohn (H G ) on the copyright of De Lolme’s Essay, 4 
Bohngbroke (Loyd) on the Hanoverian succession, 51, 256 ; his idea uf 
aBatnot-King, 64 
Borough-English explamed, 86. 

Boroughs, rotten, their large number, 58, 144. 

Bracton (John) his work, Be Legibus et Oonsuetudimbus Anghse, 85. 
Bribery at elections, 55, 211 
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Briefs committed to special officers, 101. 

Britton, or Breton (John), his Manual of the Laws, 86 
Burgesses, writs for their election, 54. 

Busby (Dr ) his notice of De Lolme, 1. 

Cabinet, its constituent members, 365. 

Canada, its local Covernment, 364. 

Censorial tribunal in Borne, 200. 

Challenges of jury, 81 , of two kmds— the array, and to the polls, 127 , 
or peremptorily, 128 

Chancellor (Lord), his authority, 110 , official duties, 114, 366 
Chancellor of the Exchequer^ his duties, 365 ; of the Duchy of Lan- 
caster, 366 

Chancery, considered as an Equity Court, 104, 108, 112 , p'^oceedings 
in, 109 — 116 , in Scotland, 115 , in Ireland, ih 
Charles I , notices of his reign, 42 — 45, 228, 238, 293, 295 
Charles II , his restoration, 46, 49, 212, 228 , notices of his reign, 258, o j 4 
Chartist meeting of 1848, 282 

Chatham (Earl of), his influence lost in the House of Peers, 151, 160 
Civil power superior to the military m England, 295, 298. 

Cml and Common Law, their origin, 349 — 352. 

Civil list explained, 69 , historical notices of, 346—349 
Coke (Sir Edward) drew up the Petition of Bight, 44 , on*tke omni- 
potence of Parhament, 352 
Colonial empire of Britain, 361 — 364 
Commander m Chief of the Forces, 366 
Committees, parliamentary, 185, 238. 

Common law of England, its origin, 83, 349—352 , procedure, 104, 355, 
Common Pleas Court, 87. 

Commons House of Parliament, its origin, 28, 59, 184 , its limited pri- 
vileges, 29 , dawn of its legislative authority, 35, 227 , when first 
corrupted, 36 , a representative assembly, 52 , qualifications of its 
members, 53 , its functions, 57, 307 , power of grantmg subsidies, 
67, 72, 143, 166 ; government officials disquahfied tdl re-elected, 
79, 260 , its Committees, 185, 238 , taxation its sole right, 237 j ever 
ready to assert the nghts of the people, 241 , privileges of its mem- 
bers, 243, 854 , expelled members, 244 j petition for to prmt their 
journals, 265 5 seldom invades the prerogative of the Crown, 264 j 
fi^eedom of debate, 185, 277, 280, 355, its omnipotence, 102, 352 — 355, 
Commonwealth, state of affairs durmg its existence, 44—47, 277. 
Conquest of Wdliam I , its effects on the Saxon dynasty, 13 
Constitution, English See English Constitution, 

Consuls, their creation and officet, 220, them unrestrained power, 143, 233. 
Convocation subject to the control of the Crown, 62 , its revival unad- 
visable, 66 its powers, 73 
Coote (Dr.), his character of De Lolme, 6, 

Coronation oath, 75 
Corsica, a department of France, 329 
Cbnnty Courts estabhs<hed, 350, 355 
Courts-martial subject to the ciyil pow5r, 296, 
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Cousfcumier de !Nortnandy, 

Coventry (Sir John), Charles II ’s attack on him, 2415 which caused 
the Coventry Act to pass, 242 
Criminal judicature in England, 116 — 140. 

Criminal laws mildly administered in England, 249 ; a singular instance 
connected with the Popish plot, 251 
Cromwell and Charles 1 , 270 , his parliaments, 277 , his legal appella- 
tion of Protector, 278 

Crown, its peculiar solidity in England, 266, 271, 280, 285 5 its prero-- 
gative to dissolve Parhament, 2&, 310 , its power not dependent on 
the army, 292, 294 , dangers on attempts to abridge its power, 317^ — 
324 , its dependence on the Commons for supphes, 324 — 332. 

Debate, freedom of, secured by the Bill of Bights, 78 , how conducted 
in the English parhament, 57, 184 5 unhmited freedom permitted, 279* 
Decemvirs appointed at Borne, 223, 223 , their expulsion, 230. 

De Hseretico comburendo statute abohshed, 251 
De Dolme (John Louis), his hfe, 1 — 7 , improvident habits, 3 , elected 
a member of the Council of Two Hundred, 4 , his death, ib , cha- 
racter, 5 , Essay on the English Constitution, 1, 2, 7 , his other 
works, 5 , on the impartiality of the English judges, 247 , his eulogy 
on th^^nghsh monarchy, 255 , furnished articles to the “ Public 
Advertiser,” under the signature of Jdvem, 332. 

Democracies, ancient, 188 — 191 
Democracy not adapted for England, 45. 

Digesta, or Pandectse, Justinian’s Code of Laws, 851 

Dissolution of parhament, its effects, 56; easily effected by the crown, 269* 

Edward I , sumamed the English Justmian, 28— »31. 

Election committees, 80 

Election of members of Parliament, 211. 

Elective franchise, precautions for preserving its purity, 55 
Ehzabeth (Queen) her glorious reign, 40 , her financial economy, 41, 846 
English constitution, its principles investigated, 9 — 11, 310 — 313 , the 
eras jf its formation, 13 ; wherem it originally differed from that of 
Prance, 18 , now fully developed in America, 22 , its constitue m 
pnnciples, 52 ; the boundaries it has set to the royal prerogative, 
64 — 67 ; its admirable institution of trial by jury, 133 ; advantages 
of its criminal code, 125—140 ; the unity of its executive power, 141 j 
its restraints on popular action, 147 ; in what respects it djiffers from 
other free states in the execution of its laws, 229 — ^300 j the personal 
freedom it permits to all ranks, 272 , moral power of its laws, 285 ; 
its mihtary laws, 287 ; its stability not dependent on an armed force, 
292—300; compared with the ancient republics, 301 — 316 j the. 
period of its greatest theoretical perfection, 314. 

Equity courts, proceedings in, 104 — 106 , appeals from, to the House of 
Peers, 114. 

Exchequer court, 88 , origin of the name, $6 . ; its chancellor, 89, 110 ; 

chamber, 90 » as an Bqtaty court, 110. 

Executive power defined, 60^79 ; its unity, 141 — 166 ; its advantages 
m England compared with oth^r free states, 229 — 252 , its unity 
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and stability, 242 , attempts to invade it, 258, 259 , invested in tbe 
Crown, 309 

Mton threatened with the rack, 132 

Ferrars (Sir Henry), circumstances connected with his arrest, 132 
Feudal system introduced into England, 14 , into France, 15 , its 
maxims of government in England, 21, 34 ; its laws mitigated by 
Magna Charta, 25 , calamitous effects of it on the continent, 35 
Fief, the term first used, 15 
Fleta, a legal work, 86 

Forest laws imposed by William I,, 17 , partially abolished by King 
J ohn, 25. 

Fortescue (Chief- Justice), his work, De Laudibus Legum Anglise, 83, 80 
Fox (Charles James) on the reign of Charles II , 314. 

France, changes during the last century in its government, 9 , its 
crown originally elective, 15 ; its parliaments, 121, 269, 279. 
Franchise, elective, precautions for preserving its purity, 55 
Franklin (Dr ) on the American colonies, 330 — 332 
Freeman {hber howo)^ its meaning in Magna Charta, 26. 

Frye (Lieutenant) tried by a court-martial illegally, 296 
G-ansell (General) evades the sheriffs’ officers, 297 
Gavel-kind explamed, 86 

Geneva, its liberties destroyed by Napoleen, 10 , its legislative assem- 
blies, 163, 176 j the right of lemonstrance at, 209 
Grecian republics, their revolutions unfavourable to liberty, 225 , seve- 
nty of their cnmmal code, 249 
Grenville Act, 80. 

Habeas Corpus Act, its ongin, 239 ; passed, 48, 264, 309 , its principal 
articles, 137— -140 ; suspended, 274 
Hanaper office, what, 101. 

Hanoverian succession, 51, 263. 

Hengham Magna and Parva, 86. 

Henry VII., state of affairs in England m his reign, 36; his parsimony, 47. 
Henry Till his tyrannical reign, 39. . 

Holt (Chief- Justice), his judgment in Tooly’s case, 216 ^ • 

Hugh Capet, tbe first hereditary kmg in France, 15 , the haughty reply 
of a French lord to him, 16 
Hungerford (Mr ) expelled the Commons, 244. 

Impeachment of ministers the right of the Commons, 76 , mode of 
procedure, 77 , not under the control of the C^own, vh. 

Imprisonment, laws relative to, 137. 

Innocent III lays King John under an mterdict, 24, 

Inns of Court, their ongm, 352 

Ireland, Lord High Chancellor of, his jurisdiction, 115, 

Jacquerie, a sedition so caUed, 32 

James I , his character, 42, 347 ; reign, 293. 

James II , his reign and abdication, 48—50, 154, 212, 215, 293, 298 j 
his character, 294. 

Jenks pVancis), his case gave nee to the Habeas Corpus Act, 239.^ 
Jesuits, their expulsion from Spam, 269. 
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John (King), his imbecility turned to account, 24 
Judges, their commission defined, 68 , their circuits, 135 , corrupt ones 
frequently punished, 239—241 , celebrated for their impartiality, 247. 
Juries, their origin, 23 , on challengmg, 81, 127 , the grand jury, 126 , 
134, the petty jury, 135, 

Justice impartially administered in England, 246, 283 , exemplified by 
two cases, 248 

Justinian code, 111 , a syllabus of, 350 

King, his legislative authority, 56, 61, 73-76 ; defined, 242 , the pre- 
rogatives of the Crown, 61-63, 65, 147, 193; his legal revenue, 66; 
head of the Church, 62, 73 , coronation oath, 75. 

King’s Ifench Court, 89 

Kings of England, remarkable fatalities of several, 255 
Law, common or unwritten, 84 , its source, 85 , in civil matters, 91 — 
116, 349-352. 

Lawyers, their duties defined, 95 — 103 

Legislative power, as consisting of the King, Lords, and Commons, 
51_59 ^ the division of it, 156 — 162 
Lero, lero, lillebulero, a ballad, 299, 

Lex Calpurnia de repet undis, 232 
Le x Cq |*nelia. a Roman law, 110, 233 
Lex*Tunia, a Roman law, 233 
Lex Rorcia, a Roman law, 231 
Lex Sempronia, a Roman law, 232, 233. 

Libel, the law of, 202. 

Liberty, its early struggles m Erance, 19 , more successful m England, 
20, 22 , private liberty, 79—90 correct definition of liberty, 169—172 ; 
unknown to ancient nations, 339, only enjoyedin England, 339—340, 
Littleton’s Book of Tenures, 86 
Lolme (John Louis de). See Be Lohne, 

Lord Privy Seal, 366 

Lord Chancellor. See Chancellor, 

Lords. House of. See Peers. 

LotffS^V and his parliament, 269, 279 
Madox (Thomas) on the origin of the word Exchequer, 88 
Machmvelli’s History of the Republic of Florence, quoted, 146 
Magna Charta, how obtained, 24 , its provisions, 25 ; confirmed by 
Edward I., 29 , tbe foundation of English hberty, 226, 291. 
Marlborough (Buke of) his removal by Queen Anne, 266. 

Mary, Queen, W merciless bigotry, 40. 

Masseres (Baron) revised Be Lolme’s Essay, 2. 

Master of the Rolls, his duties, 113 
Maud (St ) the treaty concluded there, 27. 

Meetmgs for political purposes permitted in England, 282 
Memius, a Roman citizen, executed, 232. 

Mezeray on the insurreotidn of the Flemings, 19, 

Military laws of England, 287* 

Mirror of Justice, by Andrew Horn, 85^ 

Mispnsion of treason, its penalty, 128 

Monarchies, the mstability of ancient and modem compared with the 
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stability of tbe Engiisb, 226, 252 ; the former sustained by the army, 
254 , De Xtolme’s eulogy on the English, 255 ; not sustained by his- 
tory, %h ; how the English differs in its mam features foom every 
other, 258 ; advantages of a hmited, 121. 

Money Bills, 237, 258 
Montesquieu quoted, 89, 200, 301, 316. 

Montpeson (Sir Gliles) degraded, 24^^. 

More (Sir Thomas) on censorial tribunals, 200 ; his Xfto^ia quoted, ib, 
Napoleon III. a special constable m London, 282 
Navigation laws, their abohtion recommended, 359. 

News Exammer, projected by De Lolme, 3 
Newspapers a public benefit, 206, 209 

Nobihty, the anmhilation of this power in France and England, 43 
Norman dynasty m England, its despotism, 16, 

Novelise, Justinian’s new laws, 352 

Ostracism, an arbitrary expedient of the republic of Athens, 273 
Oyer and Terminer, Commission of, 136. 

Prsemunire, statute of, first enacted, 35 ; its penalties, 140, 142 
Braetors, Homan, then edicts, 107, 111 j then office, 110 
Parliament, origin of, 59 , town and boroughs first represented in, 28 ; 
courtesy observed between the two houses, 334 , bill for 
rejected 264 

Parliament, the Long, noticed, 45 , state of the navy under it, 46 
Peers, the House of, its constitution, 55 , privileges of its members, 245 , 
bill for limiting its numbers, 317, 321 
People, frequently misled by popular leaders, 149 — 151 , then share 
m legislation, 162 , not qualified to enact laws, 1 72 ; advantages that 
accrue to them from appointing representatives, 178, 212 
Petition of Eights, the act so called, 44, 71, 228, 293, 309 
Petty bag office, what, 101. 

Philippe Augustus, his character, 24. 

Popilius, a Homan ambassador, 269 
Post-master G-eneral, 366 

Poynings (Sir Edward) introduces the English laws into Ireland, 
President of the Board of Trade, his duties, 365 , of the Boaj*d of 
Control, 366 ; of the Council, ib 

Press, its liberty esiabhshed, 50, 199, 2Q9, 274, 282 ; and not legally 
prohibited, 290 ; J udge Blactstone’s remarks on, 356. 

Prime mmister appointed by the sovereign, 365 
Prisoners, criminal, how proceeded agamst, 122 — 128. 

Privileges of parliament, 57, 72, 143, 166, 185, 277, 355, 

of members of parhament, 243, 364. 

Prorogation of parhament, 58, 268, 310 
Provisors, statute of, first enacted, 85 
Qualifications of members of parhament, 53. 

Queen’s Bench Court, its jurisdiction, 90 

Hainulph de GHanville, reputed author of Tractatus de Legibus et Con* 
suetudmibus Hegni Anghse, 85 
Heform BiU opposed by William IV., 360. 

Hepresehtativ^s, their qualifications, 52 , the system still imperfect 
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1441* . its advantages to tlie people, 178 , their election, 211 , their 
right of taxation, 325. 

Eeportersi of parliamentary proceedings, 210, 281. 

Eepnblican ^ overnments, their disadvantages, 169, 186, 

Eesistance, right of, admitted by the English laws, 213 , Blachstone’s 
opinion quottd, 215 s recognised m courts of law, 216 , to be exer- 
cised when the %gal rights of the people are invaded, 359 
Eevolution of 168<^, 49—51, 154, 228 , settled the prerogatives of the 
Crown, 63 , respevjted the royal authority, 261, 270 
Eevolutions, in Engltod, have termmated in favour of hberty, 219, 226 ; 
several instances fhown, 226—229, not so m the Eoman repubhcs^, 
220—225 , norm the Grecian commonwealths, 225; norm thehmited 
monarchies oi Europe, 226. 

Ehegium, execution \of the soldiers for piUagmg, 231. 

Eoman codes, various, 350. 

Eoman commonwealth, its various revolutions unfavourable to hberty, 
220—225 , defective m the execution of its laws, 229—236 , cruelty of 
;its criminal code, a49 , invaded the hberty of the citizens, 272 , its 
decline and fall, 3b2— 304. 

Eoman judges, whence chosen, 233. 

Eoma n ju risconsults, 97 

EiMMrtnaws introduced into England, 82 , and rejected, 84 
Eoman tribunes and the people, 181, 187 — 191, 305. 

Eousseau quoted, l60, 169, 176, 200, 308 
Eoyal authority m the ease of minors, 260 
Eoyal household m England, 148. 

Eoyal prorogativo, 268, 310. 

Eunny-Mead, meeting of King John and the barons there, 25, 

Eussian ambassador arrested in 1708, 248. 

Soipio IS'asica and the Eomans, 181 

Scotland, the number of representatives it sends to parhament, 52 ; the 
lords of the articles, what assembly, 166 , their nobles invaded the 
authority of the Crown, 262, the bill for setthng the Hanoverian 
jj^rission, td. 

Secretary of State for the Home Department, 365 , for Foreign Affairs, 

, for the Colonies, zd 
Session, parliamentary, 56 — 58. 

Sessions, county and borough, 125, 135 

Sevign5 (Madame de) on granting the supplies in France, 328. 

Six bloody articles of Henry Till , 39. 

Smith (Dr Adam) on a standing army, 285, 

Social war, or the revolt of the Itahans, 234, 

Sons, the Eoman fowmhty of emancipating, 106, 

Spam, its states formerly democratic r^ubhcs, 33, 262 ; origin of the 
Spanish monarchy, 33. 

Spariacus noticed, 209. 

Speaker of the House of Commons, 57* 

Spelman (Sir Henry) on the conquest, 18. 

Spiritual Lords, 55, 
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Spunus Mselius, Hs death, 231. , , , i ^ ^ 

Star chamber, its jurisdiction, 40,41, 201, 291 ; abolished, 44, JOl, 309 
Statutes of parliament, their origin, 60 
Stuart dynasty, 42 — 51, 293 

Sweden, its senate invades the royal authority, 261, 31 ' its executive 
authority vested in the Privy Council, 263, 31?/; the people s 

Sw^ft (Dean) on Queen Anne and the Dube of MarjXorough, 266. 
Taxation in England and France compared, 326—^(28. 

Taxes first levied by the joint consent of Lords ami Commons, 30 , the 
right of levying on the people’s representatives, 324—332 
Temple (Sir Wm ) on the Anglo-Saxon dynasty, 13 
Tooly’s case of homicide, 215 , 

Torture used by the Greeks, 250 , in England, %pl , its abolition m 
criminal cases, 132 | 

Trail Baton, establishment of this court, 30 , 

Treason, high, legal proceedings m cases of, 128, uncases of a peer, 131 
Tresilian (Sir Robert) attainted for high treason, 2^.|^ 

Trevor (Sir John) expeUed the Commons, 244 f 
Trial by lury of Saxon origin, 23 , revived by iHenry II , tb , in 
Normandy, 236 , m Sweden, 237 , in Scotian^, ib , cojjuiaended, 
127—136, 236 

Tribonian, compiler of the Justinian < 

Tnbuneship instituted at Rome, 221 j 
T udors, the power of the prmces, 86® 

Twelve Tables, the laws of, 97, 10^ 

Venetian republic, its despotism^f^*^ 
pohtical privileges, 306 
Verres, his guilt and punishmenW 23®/ 

Virgil (Polidore) on the Exche^er Oomft, '88 

Viriatns noticed, 209 

Walpole’s administration, 3()| ' 

Warrants, general, considereo^’^BQl^^ 

Washington (George), his charaoter7‘362j , „ ^ , x 

William I. his conquest of England, 13 , mtioduces the feudal system, 
14 ; his despotic tyranny, 17 , divides England into mihtary fiefs, 
ih , used the French language in judicial documents. 68 
William III , invested with the sovereignty, 50, 154' 

William IV. opposes the Reform Bill, 360 
Wolcott (Dr ) his notices of De Lolme, 3, 5, 6. 

Woodfall, his prosecution for publishing J unius’ Letters, 130, 

Writ of Capias, 92 , of the English Courts, 92—101 
Writs issued by the sovereign to convoke a parhament, 54, 73 , tne 
earliest knowu, 59. 
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